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EDITOR’S NOTE: For some time now the JAG 
JOURNAL has been undergoing a transition from a 
multipurpose news forum to a professional law journal 
comparable to law reviews published by law schools and 
other professional institutions and foundations through- 
out the world. Consonant with the internal transition, 
future editions of the JOURNAL will be clothed in the 
traditional six- by nine-law review cover and binding. The 
new format is not only more professional in appearance 


but also more durable and convenient to use. Because of 
financial considerations, initially distribution will be 
semiannual beginning in October. However, the volume 
of material contained in the two semiannual editions will 
exceed slightly that included in the present five-times 
annually distribution. It should also be emphasized that 
the initial semiannual distribution is envisioned as being 
only temporary. Eventually quarterly distribution is 
contemplated. 








THE NAVAL JUSTICE SCHOOL 


Each of the articles in this edition of the JOURNAL 
is written by an instructor on the Staff of the Naval 
Justice School, Naval Base, Newport, Rhode Island. The 
Naval Justice School evolved from the informal Naval 
Courts and Boards training course established at Port 
Hueneme, California, to indoctrinate pre-embarking 
SeaBee Battalions during the early days of World War 
II. In June 1945 it was officially organized under an 
officer in charge as a two-week course for officers. At an 
early date the inadequacies of that program were recog- 
nized, and in June 1946 the officer course was changed 
to seven weeks and a similar length enlisted course was 
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added. Since 27 May 1947, the School has been a separate 
command under a commanding officer and now offers 
several courses—the principal one being ten weeks in 
duration for officer lawyers. 

The School promotes the attainment and maintenance 
of high standards of military justice within the naval 
disciplinary system through intensive instruction in the 
fundamental principles of military law and procedure. 
Instruction emphasizes the practical application of the 
principles taught and discussed in the classroom to the 
disciplinary problems that exist in every command. 

















VOLUNTARINESS OF A CONFESSION: BURDEN 


OF PROOF AND FULL COURT DETERMINATION 


LIEUTENANT PAULL MINES, JAGC, USNR* 


Examining recent cases involving the use of confessions in military 
tribunals, Lieutenant Mines interprets the present law to require sub- 
mission of a confession to the court members if the military judge 
finds the confession admissible by a preponderance of the evidence— 
proof beyond a reasonable doubt being required only if the defense 
then decides to relitigate the issue before the full court. In evaluating 
the numerous ramifications of the rule, he reaches the conclusion that 
the rule is not desirable and of doubtful constitutionality. As a pref- 
erable alternative, he suggests adoption of the so-called “orthodox 
rule” requiring a single determination of admissibility beyond a reason- 


able doubt by the military judge. 


INTRODUCTION 


HE MANUAL FOR Courts-Martial: and 

cases * outline with some particularity the 
procedure that must be utilized in litigating the 
voluntariness of a confession in a court-martial. 
The purpose of this article is to describe this 
existing procedure, to identify two troublesome 
areas of this procedure and to propose possible 
solutions of these problem areas. The two areas 
that will receive attention are the burden of 
proof required to prove voluntariness before the 
military judge and the advisability of permitting 
a full court determination of voluntariness. Lit- 
tle attention will be given to the procedural rules 
governing the prosecution’s initial responsibil- 
ity to establish the voluntariness of a confession,® 
the defense’s right upon request to an out-of- 
court hearing,‘ or the various rules governing 





*Lieutenant Mines is currently an instructor at the Naval Justice 

School, Newport, Rhode Island. He received the B.A. Degree from 

the University of Washington in 1964, and the LL.B. Degree from 

Harvard University in 1967. He is a member of the Bar of the 

State of New Mexico. 

1. 1969 (Rev.), par. 140. 

2. E.g., United States v. Jones, 7 USCMA 623, 23 CMR 87 (1957); 
United States v. Mewborn, 17 USCMA 431, 38 CMR 229 (1968). 

3. Miranda v. Arizona, 384 U.S. 436 (1966) ; United States v. Smith, 
15 USCMA 416, 35 CMR 388 (1965) ; United States v. Lincoln, 17 
USCMA 330, 38 CMR 128 (1967) : MCM, 1969 (Rev.), par. 140a(2). 

4. United States v. Workman, 15 USCMA 228, 35 CMR 200 (1965); 
United States v. Evans, 13 USCMA 598, 33 CMR 130 (1963); 
United States v. Lock, 13 USCMA 611, 33 CMR 143 (1963) ; MCM, 
1969 (Rev.), par. 140a(2). 


the examination of witnesses.® Rather, this ar- 
ticle will concentrate on what happens after all 
the evidence is before the military judge for his 
initial ruling. 

It should be noted that throughout this ar- 
ticle the term “‘confession”’ will be used generally 
to refer to not only confessions but also admis- 
sions whether of an inculpatory or exculpatory 
nature. This treatment is thought to be realistic 
in light of the trend of constitutional and mili- 
tary law not to distinguish the rules governing 
confessions and admissions.* In those areas 
where it is thought a distinction is warranted, 
confessions and admissions will be treated sepa- 
rately. Similarly, it should be noted that this 
article does not deal with the problems in litigat- 
ing voluntariness of a confession at a summary 
court-martial or a special court-martial without 
a military judge. 





5. E.g., United States v. Miller, 14 USCMA 412, 34 CMR 192 (1964) 
(accused’s “limited” testimony on voluntariness opened door for 
cross-examination on guilt or innocence); MCM, 1969 (Rev.), 
par. 140a. 

6. Miranda v. Arizona, 384 U.S. 436 (1966); United States v. 
Lincoln, 17 USCMA 330, 38 CMR 128 (1967). 
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DESCRIPTION OF PROCEDURE EXISTING IN 
COURTS-MARTIAL 


The teaching of Jackson v. Denno? is that a 
criminal accused has the 

constitutional right at some stage in the proceedings 

to object to the use of the confession and to have a fair 

hearing and a reliable determination on the issue of 

voluntariness, a determination uninfluenced by the 

truth or falsity of the confession.° 


Prior to the holding in Jackson four variations 
in trial procedure were utilized to guarantee an 
accused his right to a reliable determination.° 
The first procedure utilized was known as the 
orthodox, or Wigmore, view under which the 
judge alone determined voluntariness. This first 
approach, however, did not prevent the jury 
from determining what credibility and weight 
it would give to the confession, the traditional 
province of the jury.*° The second procedure was 
known as the Massachusetts, or humane, view 
under which not only the judge but also the jury 
passed on voluntariness. It should be noted that 
the jury passed on voluntariness only after the 
judge had fully and independently determined 
the confession voluntary. The third procedure 
was known as the New York view under which 
the judge had to exclude a confession from jury 
consideration only if he determined the confes- 
sion could never be deemed voluntary. However, 
if the judge under the New York procedure be- 
lieved the evidence presented a fair question as 
to its voluntariness, the judge had to admit the 
confession and leave the ultimate determination 
of its voluntariness and truthfulness to the jury. 
The fourth procedure utilized gave the trial 
judge the discretion to follow either the ortho- 
dox or Massachusetts view. 

The constitutional objection to the New York 
procedure in the Supreme Court’s mind was that 
there was no indication in the record to show 
anyone (judge or jury) had determined the 
important issue of voluntariness, uninfluenced 
by the confession’s actual truth or falsity. The 
judge did not make this determination, since 
the only action required of the judge by the 
New York procedure was a determination of 
involuntariness. The record did not show 
whether the jury had made the determination, 


“7, 378 U.S. 368 (1964). 

8. Id. at 376-77. 

9. Meltzer, J luntary Conf : The Allocation of Responsibility 
Between Judge and Jury, 21 U. Chi. L. Rev. 317, 319-20 (1954) 
[hereafter cited as Meltzer]. No attempt will be made here to 
present lists of jurisdictions which utilize these various pro- 
cedures. One may consult any number of sources for this in- 
formation. E.g., Jackson v. Denno, 378 U.S. 368, 396 (appendix to 
majority opinion) and id. at 410 (appendix to Mr. Justice Black’s 
dissenting and concurring opinion); Annot., 1 A.L.R.3d 1251 
(1965). 

10. 9 Wigmore, Evidence § 2551 (3d ed. 1940, Supp. 1970). 
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because a general verdict was returned after 
other evidence bearing on the guilt or innocence 
of the accused had been introduced. The 
Supreme Court indicated, however, that it had 
no objection to either the orthodox or the Massa- 
chusetts procedures." In so holding, however, 
the majority in Jackson did not make any men- 
tion of the standard of proof required before 
a judge could rule a confession voluntary. It is 
the orthodox and Massachusetts procedures, in 
addition to the fourth view noted above, which 
survive today. In light of these considerations 
a fair question to ask is to what extent has the 
military provided for a reliable determination 
of voluntariness by the military judge? 

Since United States v. Jones #2 the procedure 
utilized in courts-martial to determine volun- 
tariness has required the military judge initially 
to determine the admissibility of a confession. 
In those instances, however, where the confes- 
sion has been admitted and the evidence before 
the court-martial is conflicting, it is for the 
members of the court-martial finally to deter- 
mine the confession’s voluntariness. This deter- 
mination of voluntariness must be made by each 
member individually ; the determination of vol- 
untariness of a confession by the court-martial 
members is not an interlocutory question to be 
decided by a certain percentage of the mem- 
bers." If the court-martial members determine 
the confession to be involuntary, they must be 
instructed to disregard the confession, notwith- 
standing that its truth may have been corrob- 
orated.'* Hence, a court-martial panel must de- 
termine that a confession is voluntary before it 
may address itself to the question of credibility 
and weight. It can be seen that this procedure 
appears identical to the Massachusetts proce- 
dure. It will become apparent from the discus- 
sion below, however, that this author has grave 
doubts whether the existing milit-ry procedure 
conforms to the Massachusetis procedure 
authorized in Jackson. 

Because the confession will never reach the 
court-martial members if it is ruled inadmis- 
sible, most accused will exercise their right to 
an out-of-court hearing ** for the initial required 
ruling by the military judge. The Court of Mili- 
tary Appeals has been insistent that the military 
11. 








The Court’s opinion in Jackson also suggested that the utilization 
of an independent jury (that is, a nonconvicting jury) would 
not be objectionable. Id. at 391 n. 19. At lease one student com- 
mentator has urged the adoption of this approach. Note, 11 S.D.L. 
Rev. 70 (1966). 

7 USCMA 623, 23 CMR 87 (1957). 

United States v. Rice, 11 USCMA 524, 29 CMR 340 (1960). 
United States v. Jones, 7 USCMA 623, 23 CMR 87 (1957). See 
Rogers v. Richmond, 365 U.S. 534 (1961). 

See text accompanying notes 39-54, infra. 

Cases cited note 4, supra. 


12. 
13. 
14, 


15. 
16 











judge make the required initial ruling before the 
confession gets to the court-martial members.” 
It is clear that in order for a confession to be 
ruled admissible, the prosecution has the burden 
of showing that the confession was voluntary.*® 
Although it may well be subject to some debate,” 
the Court, in its last direct pronouncement on 
the question, required the military judge to be 
satisfied by a preponderance of the evidence 
that the confession was voluntary before ruling 
it admissible.”° 

If the military judge rules the confession 
inadmissible, that ruling ends any further litiga- 
tion of voluntariness. Should the military judge 
rule the confession admissible, then the accused 
has the option of relitigating the voluntari- 
ness question before the full court-martial.” 
Although the Court has not addressed itself 
specifically to this point, it appears that once 
the military judge has ruled the confession 
admissible, the prosecution need not again lay 
the requisite foundation of voluntariness before 
the full court, unless the accused specifically 
elects to relitigate the issue.” If the accused 





17. United States v. Landrum, 17 USCMA 526, 38 CMR 324 (1968). 
18. Cases cited note 3, supra. 

19. Some might debate the above statement by pointing to a num- 
ber of USCMA cases which are capable of being interpreted as 
requiring more than a preponderance of the evidence to sup- 
port a trial judge’s ruling a confession voluntary. For example, 
United States v. Bollons, 17 USCMA 253, 38 CMR 51 (1967), 
states that the evidence must “clearly and convincingly demon- 
strate” a waiver of the Fifth Amendment. See also United States 
v. Barksdale, 17 USCMA 500, 38 CMR 298 (1968) (same as 
Bollons); United States v. Tempia, 16 USCMA 629, 37 CMR 
249 (1967) (quoting Miranda’s heavy burden language); United 
States v. Gustafson, 17 USCMA 150, 37 CMR 414 (1967) (prosecu- 
tion must establish compliance with Miranda and Tempia beyond 
a reasonable doubt); United States v. Landrum, 17 USCMA 
526, 38 CMR 324 (1964) (same); United States v. Odenweller, 
13 USCMA 71, 32 CMR 71 (1962) (jury must be convinced confes- 
sion voluntary beyond a reasonable doubt before weighing its 
credibility) ; United States v. Spero, 8 USCMA 110, 23 CMR 334 
(1957) (there must be a “strong showing” that the confession 
was not induced by illegal evidence. There is a problem with 
utilizing these cases as establishing a higher standard of proof 
than procf by a preponderance of the evidence). The problem 
is that the language either appears generally without any refer- 
ence to whose determination is being reviewed or is addressed 
to the standard applicable for a full-court determination of 
voluntariness. In the face of these ambiguities the teaching of 
United States v. Mewborn, 17 USCMA 431, 38 CMR 229 (1968), 
is clear. 

United States v. Mewborn, 17 USCMA 431, 38 CMR 229 (1968); 
United States v. Planter, 18 USCMA 469, 473, 40 CMR 181, 185 
(1969) (Quinn, C. J.) (dissenting opinion); United States v. 
Sanchez, 11 USCMA 216, 221, 29 CMR 32, 37 (1960) (Ferguson, J.) 
(concurring and dissenting opinion). 

United States v. Dicario, 8 USCMA 353, 24 CMR 163 (1957); 
United States v. Cooper, 2 USCMA 333, 8 CMR 133 (1953); 
United States v. Howard, 18 USCMA 252, 39 CMR 252 (1969); 
United States v. Petty, 13 USCMA 398, 32 CMR 398 (1962). 
United States v. Cooper, 2 USCMA 333, 8 CMR 133 (1953), in- 
dicates that the presiding officer need not bring sua sponte all 
of the evidence bearing on voluntariness before the full court 
unless the accused so requests. One can think of many situations 
where this rule is necessary to ensure fairness to the accused: 


20. 


21. 


22. 
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elects to relitigate the issue and evidence which 
raises the issue of voluntariness is before the 
full court, then the military judge must instruct 
the court that each member should determine 
the voluntariness of the confession.”* The in- 
structions to the court-martial must state unless 
the members are satisfied beyond a reasonable 
doubt that the confession was voluntary, they 
must reject the confession in toto.** The Court 
of Military Appeals is likely to pay great defer- 
ence to the findings made below on the issue of 
voluntariness.”> The instructions given to the 
full court, however, must adequately relate the 
factual issues present to the legal principles 
involved, so that the members are clearly in- 
formed of their responsibility.”® 


TWO PROBLEMS PRESENT IN THE MILITARY 
PROCEDURE 


Two broad problems present themselves when 





where voluntariness is contested on grounds that the confession 
was induced by a search and seizure which was clearly illegal, 
and the search and seizure could not otherwise come before the 
court-martial (see United States v. Harman, 12 USCMA 180, 
30 CMR 180 (1961)); where the confession or admission was in- 
duced by an earlier confession which is clearly inadmissible ; 
where the confessi was ind d by illegal acts of the investiga- 
tors which if brought to the attention of the court would highly 
prejudice the accused (in United States v. Dicario, 8 USCMA 
353, 24 CMR 163 (1957), for example, the illegal act complained 
of was a promise by the investigators not to prosecute a sodomy 
offense if the accused confessed and fhe sodomy offense was not 
otherwise before the court-martial) ; or where the only evidence 
available to contest voluntariness must come from an accused who 
is susceptible to being impeached by previous convictions which 
would not otherwise come before the full court. These examples 
are certainly not exhaustive of situations where the accused would 
want to litigate voluntariness only before the military judge. 

Since the burden on the accused is only one of indicating that 
he wants to relitigate voluntariness before the full court, it is 
not unreasonable to permit the prosecution to proceed without 
further preliminary proof of voluntariness in the absence of an 
accused’s request for relitigation. The language of par. 140a(2), 
MCM, 1969 (Rev.), appears to support this interpretation when 
it imposes a burden of showing voluntariness to establish the 
“admissibility” of a confession. The term “admissibility” ap- 
parently is utilized in the Manual only to refer to the military 
judge’s ruling and not to the power of the full court to redeter- 
mine the issue of voluntariness. Note the use of the term “‘admis- 
sibility” in the last subparagraph of par. 140a(2). 

At least one Federal court of appeals apparently believes that 
all questions of voluntariness should go to the jury notwith- 
standing the absence of a request by the accused. United States 
v. Inman, 352 F.2d 954 (4th Cir. 1965). One could ask whether 18 
U.S.C. 3501 (1968), sec. 701(a) of the Omnibus Crime Contrd 
and Safe Street Act of 1968, has affected the military practice 
of giving the accused the option to determine whether or not 
the issue of voluntariness should go to the full court. In 
another context at least one court of military review has found 
the above cited section as not applicable to courts-martial. United 
States v. Gilliard, No. S22982 (AFCMR 6 Nov 1970). If any- 
thing, the language of the section is too ambiguous for a clear 
interpretation. 

United States v. Howard, 18 USCMA 252, 39 CMR 252 (1969). 
United States v. Odenweller, 13 USCMA 71, 32 CMR 71 (1962). 
United States v. Adams, 18 USCMA 439, 40 CMR 151 (1969). 
United States v. Acfalle, 12 USCMA 465, 31 CMR 51 (1961); 
United States v. Westmore, 17 USCMA 406, 38 CMR 204 (1968). 





23. 
24, 
25. 
26. 
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one studies the existing procedure utilized in 
courts-martial to contest the voluntariness of 
a confession. First, what should be the appro- 
priate standard of proof before a military judge 
may rule a confession voluntary and, hence, 
admissible? Second, is the existing procedure 
which allows an accused to relitigate voluntari- 
ness before a full court desirable? 


A. Burden of proof required at initial ruling. 


It has already been noted that the Court of 
Military Appeals in its latest decision in point 
has held that the prosecution need only estab- 
lish voluntariness of a confession by a pre- 
ponderance of the evidence for it to be ruled ad- 
missible.2”? The rationale offered for this prop- 
osition is found in United States v. Mewborn.”* 
In Mewborn the accused was attacking his con- 
viction on the ground the law officer had ruled 
his confession admissible based on proof by a 
preponderance of the evidence rather than on 
proof beyond a reasonable doubt. The defense 
believed the law officer had probably followed 
paragraph 579, MCM (1951),*° which stated 
that when ruling on an interlocutory issue, 
“questions of fact are determined by a prepon- 
derance of the evidence.” The record was silent 
as to which standard the judge used. 

In an unusual procedure only one opinion was 
filed for the Court, though two views existed on 
the issue raised. Chief Judge Quinn in writing 
the opinion indicated his personal view in addi- 
tion to the view of his two other colleagues, 
Judges Ferguson and Kilday. The majority view 
of Judges Ferguson and Kilday avoided the de- 
fense’s argument by holding that the standard 
required was only proof by a preponderance of 
the evidence. The majority’s reasoning ran that 
the law officer when initially ruling on volun- 
tariness 

. . does not sit as a judge trying a case without a 
jury, and his findings of fact deal only with the admis- 
sibility of the statement. Consequently, his ruling on 
this issue, like other evidentiary rulings, need only 
be supported by a preponderance of the evidence. Man- 
ual for Courts-Martial, [1951], paragraph 57g.” 
Judge Quinn, on the other hand, took the 

position that the law officer had used the stand- 
ard of proof beyond a reasonable doubt. He 
based this belief on the fact that the record of 
trial gave no indication that the law officer was 
unaware of the court’s past ruling in United 


States v. Odenweller.* Although Odenweller 





27. Cases cited note 20, supra. 
28. 17 USCMA 431, 38 CMR 229 (1968). 
29. MCM, 1951. 


30. United States v. Mewborn, 17 USCMA 431, 437, 38 CMR 229, 


235 (1968). 
31. 13 USCMA 71, 32 CMR 71 (1962). 
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could be limited to holding that proof beyond a 
reasonable doubt was the applicable standard 
before the full court-martial, Judge Quinn ap- 
parently felt it also established the standard of 
proof required for the military judge’s initial 
ruling. Coupling the existence of Odenweller 
with the fact the law officer had specifically in- 
formed the accused that his ruling on volun- 
tariness would finally and exclusively resolve 
issues of fact, it would appear Judge Quinn be- 
lieved the law officer must have used the stand- 
ard of proof beyond a reasonable doubt. The law 
officer had informed the defense of the fact- 
finding effect of his ruling, because the defense 
counsel had indicated that he wanted only the 
law officer to decide the issue of voluntariness. 
It should be noted, however, that after reaching 
the conclusion that the law officer’s ruling in 
Mewborn was not based on an erroneous stand- 
ard of proof, Judge Quinn added the following 
gratuitous remark: “assuming that in these cir- 
cumstances the law officer is bound by the rea- 
sonable doubt standard.” * This last comment is 
puzzling after Judge Quinn’s citation of Oden- 
weller. Perhaps he does not in fact subscribe to 
the view that the military judge is bound by the 
standard of proof beyond a reasonable doubt. 
His dissent in United States v. Planter * may 
well indicate that he now subscribes to the ma- 
jority view in Mewborn. 

The majority’s answer to the problem raised 
in Mewborn does not seem persuasive. The ra- 
tionale of the majority is too formalistic and 
does not take account of other significant cases 
which contain language indicating a standard 
higher than proof by a preponderance of the 
evidence should apply. For example, the Court 
of Military Appeals in dealing with the consti- 
tutional requirements of the admissibility of 
evidence seized during a consent search has not 
thought paragraph 57g controlling,** even 
though the ruling by the military judge involves 
interlocutory fact findings. Perhaps the distinc- 
tion is that the issues involved with search and 





32. United States v. Mewborn, 17 USCMA 431, 436, 38 CMR 229, 
234 (1968). 

33. 18 USCMA 469, 473, 40 CMR 181, 185 (1969) (where the issue 
before the court is only the propriety of the law officer’s ruling, 
the question on review is whether the law officer’s ruling was 
correct as determined by a preponderance of the evidence not as 
determined beyond a reasonable doubt by the court-martial) (dis- 
senting opinion). 

34. United States v. Alaniz, 9 USCMA 533, 26 CMR 313 (1958) 
(consent to a search, or waiver of an accused’s rights under the 
Fourth Amendment, must be established by clear and positive 
testimony) ; United States v. Rushing, 17 USCMA 298, 38 CMR 
96 (1967) (Government must establish consent to a search by 
clear and convincing evidence). This standard of proof is now 
included in paragraph 152, MCM, 1969 (Rev.), as a result of this 
line of cases. Analysis of contents, Manual for Courts-Martial, 
United States, 1968. 
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seizure require final determination by the mili- 
tary judge with no chance for relitigation be- 
fore the full court. That distinction, however, is 
not very meaningful if one considers the myriad 
situations where an accused either because of 
the nature of his theory of voluntariness or be- 
cause of his susceptibility to impeachment can- 
not afford to relitigate the issue before the full 
court.**> Under those circumstances an accused 
practically speaking is entitled only to a deter- 
mination of voluntariness by a preponderance of 
the evidence. Perhaps the solution to this prob- 
lem rests in the implication of Judge Quinn’s 
views in Mewborn. Where the military judge 
knows prior to his initial ruling that the accused 
does not intend to relitigate the issue of volun- 
tariness, should the initial ruling be adverse to 
the accused, or where the military judge is try- 
ing the case alone,** the military judge must find 
that the confession was voluntary beyond a rea- 
sonable doubt. As a corollary to this rule, it 
could be required that before ruling, the mili- 
tary judge inquire from the accused whether the 
defense plans to relitigate voluntariness, should 
the ruling be adverse. 

It should also be recognized that in Jackson v. 
Denno the Supreme Court viewed the practice of 
permitting the accused a chance to relitigate 
voluntariness before a full court only as an extra 
measure of protection for the accused.*’ The con- 
stitutionally required “reliable determination” 
must be made by the presiding officer or possibly 
by an independent jury.*® 

If the trial judge’s ruling is the constitution- 
ally required ruling, then what is the appropri- 
ate burden of proof for this officer? While the 
Supreme Court has not ruled directly on this 
point, the Court has provided some guidance. In 
Miranda v. Arizona *° the majority indicated in 





35. Text and cases cited note 22, supra. 

36. This latter possibility was not present in Mewborn, since the 
Military Justice Act of 1968, which permits trial by military 
judge alone, was not yet in effect. 

37. Submission of the issue of voluntariness to the court-martial is 
certainly of no benefit to the prosecution. Theoretically the prose- 
cution can only lose. If the military judge has erred in admit- 
ting the confession, the case must be disapproved notwithstand- 
ing the fact the issue of voluntariness was submitted to the 
court-martial. As Jackson v. Denno stated: “‘[i]t is now clear 
that reversal follows if the confession admitted in evidence is 
found to be involuntary in this Court regardless of the possi- 
bility that the jury correctly followed instructions and deter- 
mined the confession to be involuntary.”’ 378 U.S. 368, 387 n.14. 
USCMA has adopted this rule. United States v. Anglin, 18 
USCMA 520, 40 CMR 232 (1969). 

38. See Jackson v. Denno, 378 U.S. at 378, n.§, and at 389, n.16; 
Developments in the Law—Confessions, 79 Harv. L. Rev. 935, 
1060-61 (1966). When one considers the remedy given the peti- 
tioner in Jackson, that is, a new determination of voluntariness 
without necessarily another trial, the conclusion that a jury 
determination of the voluntariness is not constitutionally required 
is inescapable. 

39. 384 U.S. 436 (1966). 
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order to show that a confession is voluntary, 


. a heavy burden rests on the government to demon- 
strate that the defendant knowingly and intelligently 
waived his privilege against self-incrimination and 
his right to retained or appointed counsel. [citation 
omitted] This Court has always set high standards of 
proof for the waiver of constitutional rights [citation 
omitted]... .“ 


While the Court did not state the exact nature 
of the burden, a reasonable interpretation of the 
phrases “heavy burden” and “high standards” 
is that something more than proof by a prepon- 
derance of the evidence is required. At least one 
state court had interpreted these phrases as re- 
quiring proof beyond a reasonable doubt.*? 

The reasoning Judge Ferguson gave for im- 
posing the standard of proof beyond a reason- 
able doubt for the full court in its deliberations 
is just as relevant in imposing the same stand- 
ard for the military judge: since a confession is 
proof of the highest order, almost equivalent to 
a conviction, the basis for its consideration by a 
court-martial should be the same standard as is 
applied to the elements of an offense.*? In addi- 
tion, basic values of our accusatory system of 
jurisprudence are involved in the utilization of 
a confession. Further, the prosecution usually 
imposes conditions surrounding the taking of a 
confession that ensure that the accused will be 
the only defense witness on the issue of volun- 
tariness. Since the accused’s testimony is always 
suspect and since the Government should be able 
to corroborate its testimony, a standard higher 
than proof by a preponderance is required. Fi- 
nally, from a practical standpoint, an accused 
may be able to litigate voluntariness only once.** 
All those factors argue persuasively that proof 
beyond a reasonable doubt should be required for 
the military judge’s ruling on admissibility of a 
confession.** 





40. Id. at 475. USCMA favorably cited a part of this language in 
United States v. Tempia, 16 USCMA 629, 638, 37 CMR 249, 258 
(1967). Sims v. Georgia, 385 U.S. 538 (1967), states that a judge’s 
conclusion that a confession is voluntary must appear from the 
record with “unmistakable clarity.”” Although it could possibly 
be argued otherwise, this language is probabiy directed to the 
requirement that the judge make a reliable determination of 
voluntariness rather than the burden the prosecution must carry 
in showing voluntariness. See also Bram v. United States, 168 
U.S. 532 (1897) which indicates any doubt as to voluntariness 
must be determined in favor of the accused. 

41. State v. Davis, 73 Wash. 2d 271, 438 P.2d 185 (1968). 

42. United States v. Odenweller, 13 USCMA 71, 32 CMR 71 (1962). 

43. Text and cases cited note 22, supra. 

44. For a good discussion of why this standard should apply, see 
Clifton v. United States, 371 F.2d 354, 360 (D.C. Cir. 1966) 
(Leventhal, J.) (concurring opinion), cert. denied, 386 U.S. 995 
(1967). Pea v. United States, 397 F.2d 627 (D.C. Cir. 1967), over- 
ruled the majority’s position in Clifton and established the stand- 
ard of proof beyond a reasonable doubt for the District of Colum- 
bia Circuit under its supervisory power. 
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One further observation should be made about 
the majority’s position in Mewborn. The major- 
ity in Mewborn rejected a line of cases which 
had established the reasonable doubt standard 
for the trial judge as not applicable to the mili- 
tary practice. The majority argued these cases 
arose out of jurisdictions which did not permit 
the accused to relitigate the issue of voluntari- 
ness before the jury. While this argument has 
little truth to it,* the argument, even if true, 
should have no bearing on the issue. As was put 
by Judge Leventhal when faced with a similar 
argument, 


[cJertainly the need for a finding beyond a reasonable 
doubt must govern the judge operating under the 
orthodox, or Wigmore, rule, where the issue of volun- 
tariness is not presented as such to the jury. And 
Jackson makes clear that the Supreme Court’s ap- 
proval of the Massachusetts rule rests on the premise 
that it provides as much protection as the orthodox 
rule in regard to the screening by the judge, which 
remains the basic determination safeguarding the 
accused even though the voluntariness is resubmitted 
to the jury. See 378 U.S. at 378 n. 8, 84 S. Ct. at 1781.” 


From the standpoint of logical consistency 
the military practice of imposing one burden on 
the military judge and another burden on the 
court-martial has some flaws. Consider, for 
example, a military judge who when passing on 
the admissibility of a confession believes it is 
voluntary by a preponderance of the evidence 
but does not believe it is voluntary beyond a rea- 
sonable doubt. Mewborn indicates under these 
circumstances the military judge should admit 
the confession. If the military judge does admit 
the confession, has error been committed? 
Implicit in this question are two additional ques- 
tions: Which decision must appellate authori- 
ties review, the military judge’s ruling or the 
full court’s determination, and what is the appli- 
cable standard appellate authorities must use 
when reviewing either decision? Perhaps the 
existence of error in the hypothetical depends 
upon whether or not the accused relitigates the 
issue before the full court. If the accused does 
relitigate voluntariness, must the appellate au- 
thorities review the full court’s determination 
and find the confession voluntary beyond a 





45. E.g., United States v. Inman, 352 F.2d 954 (4th Cir. 1965); 
People v. Huntley, 15 N.Y.2d 72, 204 N.E.2d 179, 255 N.Y.S.2d 
838 (1965). 

46. Clifton v. United States, 371 F.2d 354, 362 (D.C. Cir. 1966) (con- 
curring opinion). 
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reasonable doubt? * If the full court’s deter- 
mination is subject to review and the reviewing 
standard is proof beyond a reasonable doubt, 
the possibility of an accused purposely building 
in prejudicial error exists. This possibility could 
occur by withholding significant parts of the 
defense’s evidence until after the military 
judge’s ruling and then putting on a stronger 
defense case before the full court. 

The paradox the military judge faces in the 
above hypothetical cannot be avoided by saying 
that the court-martial determination involves a 
finding of fact while the military judge’s deter- 
mination involves a ruling of law. First, Jackson 
indicates that a crucial part of the “reliable 
determination” made by the judge is his findings 
of fact. To the extent an accused has been denied 
a factual decision by the military judge, the 
military procedure does not comply with the 
requirements of Jackson v. Denno. Secondly, 
even the finding by the full court might be an 
error of law, if their presumed finding of volun- 
tariness was not legally permissible under the 
reasonable doubt standard. Third, intermediate 
appellate authorities in the military have a fact- 
finding power.** If these appellate authorities 
do have to make a factual determination that the 
confession was voluntary beyond a reasonable 
doubt, then error would exist in the hypotheti- 
cal.*® Finally, the Mewborn majority’s attempted 
distinction of those jurisdictions which have 
adopted the reasonable doubt standard for the 





47. See United States v. Planter, 18 USCMA 469, 473, 40 CMR 181, 
185 (1969) (Quinn, C.J.) (dissenting opinion). At least one court 
of military review apparently believes they as appellate authorities 
must use the reasonable doubt standard whether or not the issue 
of voluntariness has been relitigated. United States v. Arnett, 
No. 42 1013 (ACMR 26 May 1970). 

The trouble here of course is one never knows what the full 
court determined. It is possible that the full court correctly fol- 
lowed its instructions. This would mean, depending upon the facts 
involved, that the full court correctly determined the 
confession (a) voluntary and considered it, or (b) involuntary 
and disregarded it. Two gnawing possibilities remain, however. 
First, the full court may not have considered the confession 
issue at all. Second, while the full court may have considered 
the issue, they may not have followed their instructions either 
by incorrectly determining voluntariness or by illegally con- 
sidering an involuntary confession. The significance of these 
two possibilities depends upon whether United States v. Oden- 
weller, 13 USCMA 71, 32 CMR 71 (1962), means an accused has 
the right to have only confessions deemed voluntary beyond a 
reasonable doubt used by the full court in determining guilt or 
innocence. If this is the right secured by Odenweller, to protect 
this right adequately the reviewing authorities must assume the 
full court found the confession voluntary and considered it. Re- 
viewing authorities must then ask whether this finding is 
permissible factually (for those authorities with fact finding 
power) and legally when measured by the reasonable doubt 
standard. 

48. United States v. Yaeger, 15 USCMA 226, 35 CMR 198 (1965); 
United States v. Phifer, 18 USCMA 508, 40 CMR 220 (1969); 
UCM, art. 64, 66(c). 

49. Text and cases cited note 37, supra. 

















judge °° indicates a deep conviction that an ac- 
cused is entitled to a reasonable doubt deter- 
mination at some stage in his trial. Having 
recognized the importance of a reasonable doubt 
determination of voluntariness at some stage of 
the preceding trial,®* it is hard to say that 
the same standard should not be applicable on 
review. 

In summary, to the extent the Court of Mili- 
tary Appeals believes that the court-martial’s 
determination of voluntariness must be made 
beyond a reasonable doubt, the same standard 
should apply to the military judge’s ruling. If 
the Constitution requires a standard of proof 
higher than proof by a preponderance of the 
evidence, whether this be proof beyond a reason- 
able doubt, or otherwise, the military practice 
is susceptible to the same attack that was made 
on the so-called New York procedure. The 
military judge has failed to make a “reliable 
determination.” 

From what has been said above it is apparent 
that the Court of Military Appeals must re- 
address itself to the problem of what standard 
of proof the military judge should utilize in 
determining voluntariness. Many problems 
would be avoided by adopting the reasonable 
doubt standard. Only Judge Ferguson has a 
clear position.®? Judge Quinn’s position is ambig- 
uous. The Court of Military Appeals has the 
option of basing a reasonable doubt standard 
on either the Constitution or its supervisory 
powers over military courts.™ 
B. Advisability of allowing relitigation. 

Since United States v. Jones, military law 
has been clear that an accused has the right to 
relitigate the issue of voluntariness before the 
full court. As can be seen from the discussion 
earlier,®* this practice is not constitutionally re- 
quired.*? No uniform practice in the Federal 
courts has been established.** The Supreme 
SI. 
52. 





See text accompanying note 45, supra. 

United States v. Odenweller, 13 USCMA 71, 32 CMR 71 (1962). 
United States v. Mewborn, 17 USCMA 431, 38 CMR 229 (1968); 
United States v. Sanchez, 11 USCMA 216, 221, 29 CMR 32, 37 
(1960) (Ferguson, J.) (concurring and dissenting opinion). 
Compare United States v. Mewborn, 17 USCMA 431, 38 CMR 229 
(1968) with United States v. Planter, 18 USCMA 469, 473, 40 
CMR 181, 185 (1969) (dissenting opinion). 

54. See Pea v. United States, 397 F.2d 627 (D.C. Cir. 1967). 

. 7 USCMA 623, 23 CMR 87 (1958). 

56. See text accompanying note 37, supra. 

57. But see United States v. Inman, 352 F.2d 954 (4th Cir. 1965) 
(the Massachusetts procedure “avoids grave questions of con- 
stitutional law, such as whether the entitlement to a jury trial 
does not compel jury determination of the validity of a 
confession.” ). 

Compare Schaffer v. United States, 221 F.2d 17 (5th Cir. 1955) 
(orthodox procedure described as “the better view” and “that 
prevailing in the Federal courts”) with United States v. Inman, 
352 F.2d 954 (4th Cir. 1965) (Massachusetts procedure adopted), 
and Fisher v. United States, 382 F.2d 31 (5th Cir. 1967) (both 
orthodox and Massachusetts procedures approved). 


53. 


on 


58. 


419-071—-71—_—_2 


109 


Court in Wilson v. United States ® appears to 
have approved the use of either the orthodox or 
Massachusetts procedure.® Commentators have 
largely favored the orthodox procedure to the 
Massachusetts procedure for a variety of rea- 
sons.*! The purpose of this section, then, is first 
to analyze how the Court of Military Appeals 
adopted this existing procedure and second to 
raise questions concerning the advisability of 
the continued utilization of the military’s 
procedure. 

Until Jones, the Court of Military Appeals 
had fluctuated between the orthodox and Mas- 
sachusetts procedure.*? Confusion over the 
proper procedure to be utilized can be attributed 
to the ambiguity of paragraph 140a, Manual 
for Courts-Martial (1951), and Article 51(b), 
UCMJ.® Article 51(b) provided that, with two 
exceptions not relevant to this discussion, the 
ruling of the law officer on all interlocutory ques- 
tions was final. Paragraph 140a similarly pro- 
vided that the ruling of the law officer on the 
admissibility of a confession was final. Para- 
graph 140a continued, however, to state that 
each member of the court could “come to his own 
conclusion as to the voluntary nature of the con- 
fession or admission and accept or reject it ac- 
cordingly.” This apparent inconsistency in lan- 
guage was put to rest by Judge Ferguson’s 
opinion for the Court in Jones. Judge Ferguson 
held that each member of a court-martial must 
make his own determination of voluntariness of 
a confession ; and, if a member finds the confes- 
sion in issue voluntary, then assess the credibil- 
ity and weight it deserves. 

The conclusion the Court of Military Appeals 
reached on the ambiguity present in paragraph 
140a and Article 51(b) was not an inevitable 
result. At the time the MCM (1951) was drafted 
and, indeed, up until Rogers v. Richmond “ the 
concept of voluntariness was often confused 
with truthfulness. This confusion resulted from 
the early common-law rationale for the exclu- 
sion of involuntary or coerced confessions—they 
are untrustworthy. One author has noted that 
this confusion and the questionable practice that 
the jury should participate in all dispositions of 
issues of fact is partially responsible for the 
59. 
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162 U.S. 613 (1896). 

Meltzer, at 325. 

3 Wigmore, Evidence § 861 (3d ed. 1940, Supp. 1970) ; McCormick, 
Evidence $112 (1954); Meltzer, supra note 9, at 325-26, 329-30; 
contra, Comment, Allocation of Responsibility Between Judge 
and Jury in Determining Voluntariness, 15 Rut. L. Rev. 122 
(1960). 

Compare United States v. Davis, 2 USCMA 505, 10 CMR 3 
(1953) with United. States v. Dykes, 5 USCMA 735, 19 CMR 31 
(1955). 

UCM, art. 51(b). 

365 U.S. 534 (1961). 
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breakdown of the orthodox procedure.® With 
this background in mind a possible interpreta- 
tion of the language in issue could have been 
that the term ‘“‘voluntariness” as used in para- 
graph 140a was limited in meaning to credibil- 
ity and weight. The Court of Military Appeals, 
however, early in its treatment of confessions re- 
alized that interests other than credibility were 
relevant to a determination of voluntariness.® 
Realization of these interests prevented the 
Court from limiting “voluntariness” as used in 
paragraph 140a to the issue of credibility and 
weight. That confusion over voluntariness and 
truthfulness was still present at the time of 
Jones is testified to by one of the Federal cases 
cited in Jones. Patterson v. United States ** was 
cited favorably by the Court. Yet the Fifth Cir- 
cuit later interpreted Patterson as adopting the 
orthodox procedure.* 

Notwithstanding the interpretation the Court 
of Military Appeals gave to the language of 
paragraph 140a, the Court in Jones could have 
adopted the orthodox procedure. Such a result 
could have been based on the belief that the pro- 
cedure outlined in paragraph 140a conflicted 
with the statutory requirements of Article 
51(b), UCMJ. The Court’s opinion in Jones, 
however, stated that the rules of finality in Ar- 
ticle 51(b) governed only the presiding officer’s 
ruling on the admissibility of the evidence. Be- 
cause voluntariness is a factual question, the 
court reasoned, that question must be deter- 
mined by the court-martial. 

One can see that this interpretation of “ad- 
missibility” was very restrictive. Implicit in the 
Court’s opinion is the belief that “admissibility” 
refers only to ruling whether or not a piece of 
evidence may come before the court. The Court 
of Military Appeals apparently believed that the 
full court had the power to reject a piece of evi- 
dence because it is legally incompetent even after 
the judge ruled it competent. This concept of 
“admissibility” conflicts with the traditional 
functions of the judge and jury.” 

In light of the Court of Military Appeals deci- 
sion to adopt this procedure, a fair question to 
ask is what benefit accrues to the accused from 
the existing military practice? The following re- 
sponse is suggested as an answer: the possibil- 
ity of an accused benefiting from the existing 





65. Meltzer, at 320-21. 

66. United States v. Monge, 1 USCMA 95, 2 CMR 1 (1952). 

67. 183 F.2d 687 (5th Cir. 1950) conviction on retrial aff’d, 192 
F.2d 631 (1951), cert. denied, 343 U.S. 951 (1952). 

68. Fisher v. United States, 382 F.2d 31 (5th Cir. 1967). USCMA 
is not alone in its analysis of Patterson. Jackson v. Denno, 378 
U.S. 368, 421 (1964) (Appendix B to opinion of Black, J.). 

69. 9 Wigmore, Evidence $2550 (3d ed. 1940, Supp. 1970). 
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military procedure is so slight when measured 
against the potential of harm that the military 
should adopt the orthodox procedure. 

It can be said at the outset that unless the ac- 
cused enjoys a reasonable chance to benefit from 
the military practice, the added complexity 
caused by relitigation of voluntariness before 
the full court should be avoided. The Supreme 
Court in Jackson v. Denno ® and by implication 
in Bruton v. United States ™ has indicated that 
they believe it is unlikely for a jury to be able 
to ignore a confession it has found involuntary. 
In light of the interests of federalism and the 
sanctity of the American jury system, the Su- 
preme Court would not have made this determi- 
nation unless it was reasonably sure of its eval- 
uation of the jury’s ability to function. As has 
been pointed out before,” the military practice 
of allowing the full court to determine volun- 
tariness and yet insisting on an initial out-of- 
court hearing upon the request of the accused is 
somewhat incongruous. Certainly if one believes 
in the ability of a jury to follow instructions, a 
limiting instruction could preserve an accused’s 
constitutional rights should a confession errone- 
ously be revealed to the full court. In addition, 
the amount of benefit an accused receives from 
the possibility of relitigation is directly depend- 
ent upon the likelihood of an accused exercising 
this option. It has already been pointed out that 
many times an accused cannot afford either to 
contest voluntariness before the full court or to 
have all the relevant facts affecting voluntari- 
ness come before the court-martial.” Finally, 
the accused may not benefit from the military 
practice, since the full court may be reluctant 
to overrule the military judge’s initial determi- 
nation that the confession was voluntary. To 
some extent, however, the Court of Military 
Appeals has prevented the military judge’s 


determination from infecting the full court’s 
determination.** 





70. 378 U.S. 368 (1964). 


71. 391 U.S. 123 (1968). Bruton involved a joint trial where a 


confession of one co-conspirator was admitted into evidence, 
even though the confession implicated the other non-confessing 
co-conspirator. In Bruton the Court did not think it likely that 
a jury could follow a limiting instruction and consider the 
confession only with regard to the co-conspirator who actually 
confessed. The Supreme Court reached this determination even 
though the jury might realize that a co-conspirator had every 
reason to shift responsibility for the crime. 

72. Meltzer at 331. 

73. Text and cases cited note 22, supra. 

74. United States v. Wood, 17 USCMA 257, 38 CMR 55 (1967) (prej- 
udicial error for law officer’s instructions to permit fact-finders 
to infer voluntariness from law officer’s ruling); United States 
v. Cotton, 13 USCMA 176, 32 CMR 176 (1962) (law officer’s 
instructions should not state that admission of the confessions 


into evidence does not “conclusively establish” voluntariness for 
the members). 











If a benefit does accrue at all to the accused, 
it must be that under the existing procedure if 
an accused litigates voluntariness before the 
court-martial, voluntariness will be judged by 
the standard of proof beyond a reasonable 
doubt.” In view of Jackson and Bruton this ad- 
vantage cannot be seen in terms of the court 
members making a new determination but only 
as possibly elevating the standard by which ap- 
pellate authorities must judge the finding of 
voluntariness.”® Although intermediate appel- 
late authorities are not so limited, the Court of 
Military Appeals appears limited to reviewing 
confessions for errors of law.”’ Hence, unless 
an accused litigated voluntariness before the full 
court, the Court of Military Appeals’ review 
possibly would be limited to whether or not the 
military judge erred as a matter of law in find- 
ing a confession voluntary by a preponderance 
of the evidence.*® 

Opponents of the orthodox procedure have 
responded to arguments of this sort. These op- 
ponents argue though the accused may not 
always benefit from the jury considering volun- 
tariness, no harm is created by giving the 
accused a chance to benefit. It should be recog- 
nized, however, that the existing military pro- 
cedure may well result in a diminution of the 
right against self-incrimination. 

Meltzer recognized this danger when he 
stated that the judge knows that his decision is 
final only if he excludes the confession. In a close 
case a judge may well abdicate his responsibility 
and admit the confession well knowing that 
there may be a later jury determination of the 
issue.”® To the extent that the Court of Military 





5. Should it later be established, as here argued, that the military 
judge must find a confession voluntary beyond a reasonable 
doubt, then even this benefit would disappear. 

76. See text accompanying note 47, supra. 

. E.g., United States v. Adams, 18 USCMA 439, 40 CMR 151 

(1969); United States v. Goard, 13 USCMA 588, 33 CMR 120 

(1963) ; United States v. Monge, 1 USCMA 95, 2 CMR 1 (1952); 

but cf., United States v. Mewborn, 17 USCMA 431, 38 CMR 229 

(1968) (Court may reexamine evidence in determining whether 

a constitutional right has been denied). The United States 

Supreme Court in its review of confessions makes an inde- 

pendent determination of the facts to ensure constitutional due 

process. E.g., Haynes v. Washington, 373 U.S. 503 (1963). 

USCMA probably has no choice in the scope of review it may 

give. UCMJ, art. 67(d). In view of the present civilian per- 

spective on military law, e.g., O’Callahan v. Parker, 395 U.S. 

258 (1969), it is unfortunate that in the only totally civilian 

direct review an accused may receive an independent determi- 

nation of the facts may not be made. 

See United States v. Planter, 18 USCMA 469, 473, 40 CMR, 181, 

185 (1969) (Quinn, C.J.) (dissenting opinion). 

79. Meltzer at 329-30. 
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Appeals says that when a confession is errone- 
ously admitted in evidence, the case must be re- 
versed notwithstanding the fact that voluntari- 
ness was submitted to the jury,*®° a judge is not 
likely to abdicate his responsibility. But con- 
sidering even reviewing authorities with fact- 
finding power are instructed to recognize that 
the trial court saw and heard the witnesses,** 
the trial court’s initial determination in a close 
case is a very important one. The importance of 
the initial determination is enhanced when one 
considers that the Court is limited to reviewing 
errors of law. In view of these observations it is 
difficult not to conclude that potential for harm 
exists in a close case. It is the close case about 
which one should be concerned. The more ex- 
treme cases on either side are not injured by 
utilization of either the orthodox or Massachu- 
setts procedure. In addition, an accused may 
well not be in a position to litigate voluntariness 
before the full court. If this exists, voluntariness 
will be determined only by a preponderance of 
the evidence, and a potential serious undermin- 
ing of the right against self-incrimination exists. 

Some mention should be made of the argu- 
ment frequently employed in opposition to the 
orthodox procedure. The argument runs that 
since voluntariness is a question of fact, the 
accused is entitled to a determination of that 
issue by the triers of fact.*? This argument over- 
looks that while voluntariness is a factual deter- 
mination, the determination does not go to guilt 
or innocence. The corollary of Rogers v. Rich- 
mond * is that a voluntary confession is not 
necessarily a true confession. The jury should 
be left to the consideration of credibility and 
weight. The necessity of making factual deter- 
minations in ruling on the legality of a search 
and seizure has not elevated those facts to a 
de novo determination by the court-martial, not- 
withstanding the potential impact such evidence 
may have on the ultimate determination of guilt 
or innocence. To say that a court-martial must 
participate in all fact findings ignores the tra- 
ditional roles of judge and jury. 

Since an accused might well be harmed by 
the existing procedure instead of being bene- 
fited, the avoidance of complicated jury instruc- 
tions becomes a permissible factor to consider 
in evaluating the merits of the existing military 
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practice. The concept of voluntariness has 
evolved considerably since The King v. Warick- 
shall.* Voluntariness is no longer limited to con- 
sideration of the existence of threats or coercion 
but includes evaluation of subtle rights. In de- 
termining voluntariness one must be aware of 
the subtle relationship between the right against 
self-incrimination and the right to an ordered 
society. As a result, an appropriate question is 
how much of these interests can we expect a 
jury or court-martial fully to appreciate? Be- 
yond these considerations, is it realistic for us to 
expect a court-martial to go through any number 
of preliminary questions requiring a high degree 
of knowledge and sensitivity before deliberating 
on an accused’s guilt or innocence? Consider, 
for example, the possibilities offered by United 
States v. Hurt.*® Should an accused upon request 
be entitled to an instruction similar to the one in 
issue in Hurt? If an accused is so entitled, the 
burden placed on the jury before it may even 
consider guilt or innocence is immense. 


SUMMARY 


The Constitution probably requires a burden 
of proof higher than proof by a preponderance 
of the evidence when the military judge makes 
his ruling. To the extent the Court of Military 
Appeals has recognized the importance of a 
determination of voluntariness beyond a reason- 
able doubt by someone at the trial, the prepon- 
derance rule of Mewborn * is incomprehensible. 
The Court should adopt the reasonable doubt 
standard for the military judge’s ruling. In the 
absence of adopting such a standard, the mili- 
tary practice is susceptible to the same attack 
that was made in Jackson v. Denno.** 

The military practice of allowing an accused 
to relitigate voluntariness of a confession should 
be changed. The orthodox practice should be 
adopted. The chances of an accused benefiting 
from a new determination are remote and there 
exists a possibility of an accused being harmed 
in a close case. Adoption of the orthodox pro- 
cedure would result in a simplification of trial 
procedure. 

While any change in the existing procedure 
might have to come in the form of a change to the 
Manual for Courts-Martial, 1969 (Rev.), the 
84. 1 Leach C.L. 263, 168 Eng. Rep. 234 (K.B. 1783). we 
85. 19 USCMA 206, 41 CMR 206 (1970). Hurt held that it was 

prejudicial error for a military judge to instruct a court- 
martial to disregard the accused’s in-court testimony if it 
found the accused’s confession involuntary where the accused 
indicated his in-court testimony was “compelled” by the ad- 
mission of the confession. The record in Hurt indicated that the 
accused did not want the instruction in issue. 


86. 17 USCMA 431, 38 CMR 229 (1968). 
87. 378 U.S. 368 (1964). 
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Court of Military Appeals should reevaluate 
its position on how substantial the right to re- 
litigate a confession really is. As it now stands, 
the Court views the right of relitigation as a 
substantial right.’* There are innumerable cases 
where it has found no error in admitting the 
confession but has found prejudicial error in 
inadequate instructions to the court-martial on 
the issue of voluntariness.*® Rather than auto- 
matically reversing a case for inadequate in- 
structions on the issue of voluntariness of a 
confession, it is suggested that the Court look 
at the facts of a case to determine whether the 
accused would have benefited from relitigation. 
For example, if there is other compelling evi- 
dence in the case establishing the accused’s guilt, 
it is fair to say that it is unlikely a jury could 
have fulfilled its function by determining the 
confession involuntary and totally disregarding 
it. And even if the jury had determined the con- 
fession to be involuntary and totally disregarded 
it, the findings probably would not have been 
affected. Similarly, where an admission is in- 
volved, the breadth of the admission would be a 
relevant consideration for a reviewing authority 
to consider in assessing the probability of an 
accused benefiting from relitigation. If the ad- 
mission involved is sketchy or of little probative 
value in determining the accused’s guilt or inno- 
cence, the accused is unlikely to have been 
prejudiced by the lack of proper instructions. 
A reviewing court could make this determina- 
tion because the findings probably would not 
be affected even if the full court had determined 
the confession to be involuntary and had dis- 
regarded it. While the Court of Military Appeals 
has not permitted utilization of the harmless 
error rule when dealing with the propriety of 
the admission of a confession into evidence,*° 
the interests reflected in this doctrine would not 
be prejudiced by the adoption of the harmless 
error rule in the instructional area. Of course, 
as the law now stands, an accused is only en- 
titled to a determination of voluntariness be- 
yond a reasonable doubt if he relitigates the 
issue before the full court. To this extent, it 
could be argued that unless the Court of Military 
Apveals changes the burden for the military 
judge’s determination, the right to relitigation 
is always an important right. 





88. United States v. Westmore, 17 USCMA 406, 38 CMR 204 (1968) ; 
United States v. Odenweller, 13 USCMA 71, 32 CMR 71 (1962). 

89. E.g., United States v. Beck, 15 USCMA 333, 35 CMR 305 (1965). 

90. United States v. Tanner, 14 USCMA 447, 34 CMR 227 (1964); 
see generally, Brown, Miranda Errors: Always Prejudicial or 
Sometimes Harmless, 19 JAG J. 51 (Sep-—Oct-Nov 1969). 
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IN-SERVICE CONSCIENTIOUS OBJECTORS: 


SUGGESTED REVISIONS IN PRESENT 


PROCEDURES OF PROCESSING 


LIEUTENANT RICHARD P. WARD 
JAGC, USNR* 


DOD Directive 1300.6 of May 10, 1968 as amended sets forth the 
criteria and procedures for obtaining conscientious objector classifica- 
tion after service entry. Lieutenant Ward in dissecting the present 
process concludes that existing procedures neither provide the peti- 
tioner a speedy and adequate remedy nor do they adequately protect 
the Government’s interest in identifying insincere or otherwise un- 
qualified petitioners. After an analysis of the areas considered deficient, 
he suggests changes emphasizing primarily the need for a mandatory 
hearing before a qualified hearing officer. 


O DETERMINE whether a system of proc- 

essing is effective, it is necessary to know 
whether the system meets its objectives. The 
objectives set by the Department of Defense 
are contained in Department of Defense Direc- 
tive 1300.6 of May 10, 1968, which states that 
“. . . bona fide conscientious objection as set 
forth in this Directive by persons who are mem- 
bers of the Armed Forces will be recognized to 





*Lieutenant Ward is currently an instructor at the Naval Justice 
School, Naval Base, Newport, Rhode Island. He received the A.B. 
Degree from Boston College in 1964 and the LL.B. Degree from 
Harvard Law School in 1967. He is a member of the Bar of the State 
of Massachusetts. 

1. The basic guidelines of policy and procedure are contained in 
Department of Defense Directive 1300.6 of May 10, 1968 [hereafter 
referred to as the DOD Directive] which has been amended three 
times since that date on 20 December 1968, 5 February 1970, and 
29 June 1970. Each military department was required by para- 
graph VII.B. of the DOD Directive to promulgate implementing 
regulations. These regulations are contained in paragraph 1860120 
of the Bureau of Naval Personnel Manual in the Navy, in 
Marine Corps Order 1306.16B. for the Marine Corps, in Army 
Regulation No. 635-20 for the Army, in Commandant Instruction 
1900.2 for the Coast Guard, and in Air Force Regulation 35-24 
for the Air Force. 

The implementing regulations promulgate the DOD Directive 
with little amplification. Thus, for all practical purposes the DOD 
Directive is the source of present procedures and may be used 
as such for purposes of analysis. Any reforms in the present 
system should be effected by revising the DOD Directive itself. 
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the extent practicable and equitable.” ? The DOD 
Directive further states that in determining 
who is a conscientious objector all claims will be 
judged by applying the Selective Service System 
standards used in deciding whether draft regis- 
trants are given conscientious objector classi- 
fication.® 

The procedure created by the DOD Directive 
is designed to identify both bona fide objectors 
and those who are insincere or whose views do 
not meet the prescribed standards. 

The problem is that the present procedures 
of processing do not establish a workable system 
to assure this result. They do not assure that 
the sincere and qualified in-service objector re- 
ceives speedy and accurate classification. They 
do not adequately protect the Government’s in- 
terest in identifying and denying conscientious 
objector status to those who are either insincere 
or not qualified under the present legal defini- 
tion of conscientious objection derived from the 





2. DOD Directive 1300.6, IV.B. (1970). 

3. Id. at IV.B.3.b; see also Gillette v. United States, 39 U.S.L.W. 
4305 (U.S. Mar. 8, 1971) (“The standards for measuring claims 
of in-service objectors ... are the same as the statutory tests 
applicable in a pre-induction situation.”’) 
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Selective Service laws, Selective Service regula- 
tions and present case law interpreting the exist- 
ing laws and regulations.‘ 


THE PRESENT SYSTEM OF PROCESSING 


The DOD Directive as implemented by the 
regulations of each military department pro- 
vides a system of processing which consists es- 
sentially of the following steps. 

1. The petition. The first step that starts the 
chain of processing is the submission by a 
claimed objector of a request for discharge or re- 
assignment by reason of conscientious objec- 
tion.» Accompanying the request, the applicant 
produces references and submits written an- 
swers to questions concerning the nature of his 
beliefs and his background.® 

2. The interview with a chaplain. The second 
step is a mandatory interview with a chaplain 
who makes comments on the sincerity of the ap- 
plicant and renders an opinion as to the source 
of the applicant’s beliefs.’ 

3. The psychiatric interview. The third step 
is a mandatory interview with a psychiatrist 
or other medical officer.® 

4. The hearing. The fourth step is a hearing 
before an officer in the grade of O-3 or above 
“who is knowledgeable in policies and proce- 
dures relating to conscientious objector mat- 
ters.” ° The hearing may be waived by the ap- 
plicant. The hearing officer enters his recom- 
mendation with reasons into the file. The hearing 
is not required to be recorded or even sum- 
marized. 

The above four steps constitute the essentials 
of the processing system as it exists in current 
regulations. The applicant’s request and the ac- 
companying papers are then endorsed by the 





4. The Federal statute defining who is a conscientious objector is 
section 6(j) of the Military Selective Service Act of 1967, 50 
U.S.C. App. 456(j) (1968). The landmark Supreme Court deci- 
sions interpreting the statute are United States v. Seeger, 380 
U.S. 163 (1965), Welsh v. United States, 398 U.S. 333 (1970), and 
Gillette v. United States, 39 U.S.L.W. 4305 (U.S. Mar. 8, 1971). 
The Director of the Selective Service System issues Local Board 
Memoranda to further define and clarify the legal definition of 
conscientious objector. It is not within the scope of this article 
to discuss the present legal definition. For a discussion of the 
problems in this area, see Cusick, In-Service Conscientious Objec- 
tion: Problems of the Growing Privilege, 25 JAG J. 35 (Sep- 
Oct-Nov 1970). 

. The request is made to the designated decision-maker for each 
military department. Eg., in the Navy pursuant to BUPERSMAN 
1860120c, final determination is made by the Chief of Naval Per- 
sonnel, After applications are processed at the command level 
they are reviewed by an established Conscientious Objector Board 
in the Bureau of Naval Personnel which recommends to the 
Chief of Naval Personnel the appropriate final dispositions. 

6. See Enclosure 1 of the DOD Directive. 

7. DOD Directive VI.B.8.b. 

8. Id. at VI.B.8.c. 

9. Id. at VI.B.4. 
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commanding officer and forwarded to Washing- 
ton for a final decision at the Departmental 
level. 

A decision adverse to the applicant at the De- 
partmental level does not end the matter, for 
the serviceman can and often does seek review 
in the Federal courts by means of a writ of 
habeas corpus. To fully appreciate the short- 
comings of the present system it is necessary to 
understand what happens when a Federal dis- 
trict court accepts an in-service conscientious 
objector case for review.?® The test applied by 
the Federal court is whether there is a “basis in 
fact” for the denial of the serviceman’s applica- 
tion for discharge on the ground that he is not 
a conscientious objector.? Thus, when the case 
reaches the Federal court the burden is on the 
Government to point to a basis in fact for not 
granting the applicant his requested status. If 
there are no facts in the file which the Govern- 
ment can rely on to justify its denial, then the 
Federal court will grant the writ and order the 
man released.'” 





10. Argument has been successfully advanced in some Federal courts 
that before seeking review in Federal court an applicant must 
exhaust his administrative remedies by applying to the appropriate 
Board for Correction of Military Records. Craycroft v. Ferrall, 408 
F.2d 587 (9th Cir. 1969). For the opposite view, see United States 
ex rel. Brooks v. Clifford, 409 F.2d 700 (4th Cir. 1969). It has 
also been successfully advanced that the principle of exhaustion 
required convictions by court-martial and subsequent review be- 
fore a petitioner could seek review in the Federal court. See 
Noyd v. McNamara, 267 F. Supp. 701 (D. Colo. 1967) aff’d 378 
F.2d 538 (10th Cir. 1967), cert. denied, 389 U.S. 1022 (1967). The 
Court of Appeals for the Second and Fifth Circuits, however, held 
that such exhaustion of remedies was not necessary. Hammond v. 
Lenfest, 398 F.2d 705 (2d Cir. 1968); In re Kelly, 401 F.2d 211 
(5th Cir. 1968). 

The whole question of the application of the principle of ex- 
haustion was apparently mooted, however, when the Department 
of Justice reversed its position on exhaustion of administrative 
and judicial remedies as it applied to in-service conscientious 
objector cases. The change in position was announced by the 
Solicitor General in a memorandum opposing the petition for 
writ of certiorari to the Supreme Court in Craycoft v. Ferrall, 
408 F.2d 587 (9th Cir. 1969). For a discussion see Newsletter, 2 
Selective Serv. L. Rep. 31, 32 (Sept. 1969). 

11. This “basis in fact” test is the same scope of judicial review 
applied by the Federal courts in reviewing classifications made 
by selective service boards and established in Estep v. United 
States, 327 U.S. 114 (1946). It is intended as a narrower review 
as opposed to a review where the court would weigh all the evi- 
dence and arrive at its own conclusion as to the proper classifica- 
tion. This same “basis in fact” test is now used by the Federal 
courts to review denials of requests for conscientious objector 
status by servicemen. For examples where Federal courts have 
held that there was no basis in fact for denying an in-service 
conscientious objector’s request for discharge see Hammond v. 
Lenfest, 398 F.2d 705 (2d Cir. 1968); Crane v. Hedrick, 284 F. 
Supp. 250 (N.D. Calif. 1968); and Packard v. Rollins, 422 F.2d 
525 (8th Cir. 1970). For an example of a case where a Federal 
court found that there was a basis in fact for the Navy’s denial 
of an application for discharge based on conscientious objection 
see Speer v. Hedrick, 419 F.2d 804 (9th Cir. 1969). 

12. As the court stated in United States ex rel. Confield v. Tillson, 
312 F. Supp. 831 (S.D. Ga. 1970) at 834: “Once a claimant satis- 
fies the burden of establishing a prima facie case for exemption, 
affirmative proof by the Government is required to refute the 
claim.” 





PRACTICAL PROBLEMS FOR THE SINCERE 
CBJECTOR * 


In practice the sincere objector often encoun- 
ters hostility toward his views.** As a result, 
he may run into difficulty in learning how to 
apply and encounter delays in processing. The 
system offers him no assurance that. he will 
receive a fair and knowledgeable hearing con- 
cerning his views. One problem is that the 
hearing officer usually is not qualified to make 
proper inquiry into and judgment on what is 
essentially the legal question: Is this man a 
conscientious objector? * The end result often 
is a conclusory recommendation by a hearing 
officer who is at best uninformed and at worst 





. For an in-depth analysis of the present system from the point 
of view that it does not meet constitutional standards of adminis- 
trative due process, see Brahms, They Step to a Different Drum- 
mer: A Critical Analysis of the Current Department of Defense 
Position Vis-a-Vis In-Service Conscientious Objectors, 47 Mil. L. 

Rev. 1 (1970). 

Cusick, supra note 4 at 39, refers to the prevailing attitude in the 

military as follows: “The notion is widely held that conscientious 

objectors are at best cowardly and at worst subversive.” 

- While paragraph VI.B.4. of the present DOD Directive requires 
the hearing officer to be knowledgeable in policies and procedures 
relating to conscientious objector matters, this does not usually 
happen. First, the hearing officer is often someone who has famil- 
iarized himself with only the DOD Directive. Secondly, it would 
be extremely difficult for officers in the military to do more than 
just familiarize themselves with the DOD Directive and the 
pertinent implementing regulations. The DOD Directive requires 
that the in-service objector be judged by the same standards as 
those used by the Selective Service boards. Yet the DOD Direc- 
tive only gives the most general guidance. Further, the Selective 
Service has consistently refused to give advisory opinions dur- 
ing the processing of an application under the DOD Directive. 
After the decision in Welsh, the Director of Selective Service, 
Curtis W. Tarr, issued Local Board Memorandum No. 107 on 
July 6, 1970, which provided specific criteria which, in light of 
that decision, the local boards should use in deciding whether 
to classify a registrant as a conscientious objector. For example, 
one important criteria was the following stated in paragraph 9: 
“The registrant must demonstrate that his ethical or moral con- 
victions were gained through training, study, contemplation, or 
other activity comparable in rigor and dedication to the proc- 
esses by which traditional religious convictions are formulated.” 
Yet nowhere in any readily accessible publication have these 
criteria been passed along to the command level where hearing 
officers are appointed. The present legal definition of conscien- 
tious objection is complex and reference to decisional case law 
must often be made in order to judge the legitimacy of a par- 
ticular application. For example, it is often mistakenly believed 
that a conscientious objector must be a pacifist. The DOD Direc- 
tive states in V.B.: “The objection must be to all wars at all 
times and not to a particular war.’”? Yet case law is clear that 
those, such as Jehovah’s Witnesses, who would wage war if 
specifically commanded by God to do so, are not ineligible for 
conscientious objector status. Sicurella v. United States, 348 U.S. 
385 (1955); Kretchet v. United States, 284 F.2d 561 (9th Cir. 
1960). A person who is willing to engage in self-defense or de- 
fense of his home and family is also on that ground not dis- 
qualified for conscientious objector status. United States v. 
Carroll, 398 F.2d 651 (3d Cir. 1968) ; Shepherd vy. United States, 
217 F.2d 942 (9th Cir. 1954). 

In short, the average hearing officer has neither the expertise 
nor easy access to sources of authority in order to conduct a 
meaningful inquiry and formulate accurate recommendations. 


14. 


outright hostile to any claim of conscientious 
objection. Since the hearing is not recorded the 
underlying statement of the objector’s views 
does not find its way into the file as a test of 
the accuracy of the hearing officer’s conclusion. 
Furthermore, there is no requirement that the 
hearing officer make a judgment solely on the 
basis of the hearing. Likewise there is no 
requirement that he inform the applicant of any 
outside information or interview that may have 
influenced his judgment. A persuasive conclu- 
sion by the hearing officer may be formulated 
on erroneous information about which the 
objector knows nothing. 

Because of the manner in which the sincere 
applicant is processed he runs a serious risk of 
having an adverse determination made at the 
Departmental level due to the lack of a verbatim 
record and the absence of a skilled hearing 
officer. He then faces further delay, and one 
imagines, psychiatric distress by remaining in 
the military until he can petition a Federal 
court for review, even assuming that he has the 
financial resources and advice necessary to 
make such a step. Many simply take a stand and 
disobey orders and then face a court-martial. 


PRACTICAL PROBLEMS FOR THE GOVERNMENT 
IN ASSURING THAT INSINCERE AND UNQUALI- 
FIED OBJECTORS DO NOT ABUSE THE SYSTEM 


The insincere objector is one who wants to 
terminate his active-duty military obligation but 
is in fact not really a conscientious objector. 
He is willing to “stretch” the nature of his 
beliefs or commit outright fraud in order to 
qualify for an honorable discharge by reason of 
conscientious objection. The unqualified objec- 
tor is one whose beliefs simply do not meet the 
present legal definition of who is entitled to con- 
scientious objector status under the present law. 

Existing procedures provide little protection 
against abuse by the insincere applicant.** First, 
it must be kept in mind that he can bide his time 
until he gets into Federal court where the 
burden will be on the Government to show a 
basis in fact for denying him his claimed status. 
His original petition will be carefully prepared 
so that it legally states the beliefs of a consci- 
entious objector. There will rarely be any facts 





16. In fact, there is a built-in advantage to applying for a dis- 
charge by reason of conscientious objection after one has reported 
for active duty in the military service. If one applies for objector 
status at his draft board he is liable for two years of civilian 
work in the alternate civilian work program. 50 U.S.C. App. 
456(j) (1968). However, if he applies after entry upon active duty 
and is discharged he will only be reported to his draft board 
for induction into alternate civilian work if he has not completed 
six months on active duty. DOD Directive VI.C.2. 
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in his own petition which will afford a basis 
in fact to challenge his sincerity. 

The interview with the chaplain and the psy- 
chiatrist usually present no great problem for 
the insincere objector. The chaplain’s interview 
is ordinarily very short and the result is usually 
a favorable recommendation. Even if it were 
unfavorable, the recommendation is often con- 
clusory in nature and adds no facts to the file 
for later justification of a denial. The psychi- 
atric interview is irrelevant from the stand- 
point of an analysis of his sincerity to no more 
than a determination whether the man is suffer- 
ing from any mental condition. 

The final fact-gathering step is the hearing 
before the officer in the grade of O-3 or higher.’ 
But the present type of hearing is voluntary on 
the part of the applicant. If an applicant is in- 
sincere and does not want his views questioned 
he can simply say that his position is adequately 
expressed in his original petition and, with ap- 
propriate thanks for the opportunity to discuss 
them, politely turn down the offer of a hearing. 
He may then simply await discharge with the 
knowledge that if his petition is denied his 
chance for success on his petition for habeas cor- 
pus in Federal court is excellent since there is no 
basis in fact in his file on which his position or 
sincerity can be questioned. 

Secondly, assuming that the applicant sub- 
mits to the hearing, the fact that there is no re- 
quirement that a record be kept of the hearing 
significantly reduces the chance of being able to 
point to a basis in fact for denying the claim. 
In other words, if something is revealed at the 
hearing that might constitute a basis in fact for 
rejection, it often does not find its way into the 
record of the case because the hearing officer 
simply submits a conclusory recommendation 
with no accompanying summarized or verbatim 
record of what transpired at the hearing.** Con- 
clusions and opinions will not constitute a basis 





17. It must be remembered that once the application and sup- 
porting papers are sent to the Departmental level for final 
decision, all the facts are gathered. If a basis in fact is not in 
the file when the application leaves the local command, then 
the applicant can be fairly confident that, if his application is 
denied, the Federal court will order him discharged on a writ 
of habeas corpus. 

For example, see Miller v. Laird, 3 Selective Serv. L. Rep. 3146 
(N.D. Cal. Apr. 28, 1970), where the court ordered the dis- 
charge of an in-service conscientious objector because there was 
no basis in fact for the denial of his application. “The hearing 
officer in a long report found that petitioner was not opposed 
to war in any form and that his beliefs were based on a 
personal philosophy. Both of these claims are rebutted by peti- 
tioner’s prima facie claim. However, the hearing officer relies 
for his conclusion on alleged answers petitioner gave to his 
questions during the intcrview. Petitioner vigorously denies the 
allegations in the hearing officer’s report. The court does not 
have the benefit of a report of what actually transpired since 
no reporting of these interviews are made.” Jd. at 3148. 


18. 
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in fact once the case reaches Federal court.’® 

The third problem is that in spite of the man- 
date of the DOD Directive the hearing officer is 
not knowledgeable in the law relating to con- 
scientious objection.”° 

From the foregoing, it is apparent that the 
insincere objector stands an excellent chance of 
obtaining an early release from active duty. 


SUGGESTED SOLUTIONS AND REVISIONS 


To better accomplish the present policy ob- 
jectives in the area of conscientious objection 
two revisions are needed. The first deals with 
reducing the incentive to fraudulently make an 
application. The second is concerned with modi- 
fying and improving the actual method of 
processing. 

The first approach would best be implemented 
by adding the requirement to the DOD Direc- 
tive that anyone who is discharged prior to the 
end of his obligated period of duty serve that 
obligated time in the alternate civilian work 
system administered by the Selective Service 
System.” This suggestion is offered with an 
awareness that presently no statute or regula- 
tion exists to authorize such an alternative. 

If the serviceman knows that once he has ob- 
ligated a number of years and months to the 
military he will be required to serve that time 
either in uniform or in some form of nonmilitary 
work, the attractiveness of conscientious objec- 
tion to the insincere will be severely diminished. 

The second approach is to revise procedures 
in the present DOD Directive. It is suggested 
that the revision be within the following guide- 
lines: 

1. The requirement for an interview by a 
chaplain and a psychiatrist should be elim- 
inated. The interviews should remain optional 
on the part of the Government or the applicant, 
however, to cover those cases in which a par- 
ticular applicant has based his request on pri- 
marily religious grounds or those cases in which 

(Continued on page 140) 





19. See Morin v. Grade, 301 F. Supp. 614 (W.D. Wis. 1969). “The basis 
in fact test relates to evidence with regard to matters of fact. . . . 
Therefore, an opinion as to the characterization to be given to 
those beliefs cannot in itself provide a basis in fact for the 
denial of the discharge.” Id. at 618-19. 

20. See note 15 and accompanying text, supra. 

21. See note 16, supra. See also Packard v. Rollins, 307 F. Supp. 
1388 (W.D. Mo. 1969) where the District Court conditioned issu- 
ance of the writ of habeas corpus on the provision that, in 
accordance with the expressed desires of the applicant the re- 
mainder of the serviceman’s active duty obligation be spent in 
the civilian work program administered by the Selective Service 
System. 


NEGOTIATING AND DRAFTING THE 


PRETRIAL AGREEMENT 


LIEUTENANT JOSEPH P. DELLA MARIA, JR., JAGC, USNR* 


The negotiating and drafting of a pretrial agreement is not unlike 
the negotiations and drafting involved in other types of contracts. 
The skillful negotiator frequently renders a greater service to his client 
than the master trial tactician. Moreover, as attests the volume of liti- 
gation involving pretrial agreements, drafting the agreement is no easy 
matter. In his article, Lieutenant Della Maria carefully discusses the 
various types of “consideration” which may form a part of the agree- 
ment and develops a number of procedures which may be employed to 
assure that the agreement covers all contingencies and carries out the 


intent of the parties. 


HE SUPREME COURT'S recent approval of 
plea bargaining?’ will likely signal an in- 


plea bargains.” At this juncture, it is appropri- 
ate to reexamine the workings of the pretrial 


crease in the number of judicially supervised agreement in the Armed Forces. Judicial su- 


pervision in the civilian courts will undoubtedly 
lead to more specific and formal agreements as 





*Lieutenant Della Maria is currently an instructor at the Naval Jus- 
tice School, Newport, Rhode Island. He received the A.B. Degree 
from the University of Notre Dame in 1962 and the J.D. Degree 
from Notre Dame Law School in 1966, He is a member of the Bar 
of the Illinois Supreme Court, and the Court of Military Appeals. 

1. In Brady v. United States, 397 U.S. 742 (1970), the Court 





evidence against him. The Court concluded that the trial judge 
had not constitutionally erred by accepting Alford’s plea be- 


rejected petitioner’s challenge to his conviction for kidnapping, 
holding that his guilty plea had not been unlawfully induced 
by the death penalty provision of the Federal Kidnapping (Lind- 
bergh) Act, 18 U.S.C. 1201(a) (1964). Brady had relied upon 
United States v. Jackson, 390 U.S. 570 (1968), where the Court 
had invalidated the death penalty provision because it placed a 
constitutionally impermissible penalty on the assertion of the 
right to a jury trial where the accused pleaded not guilty. The 
Court in Brady cited numerous reasons which generally prompt 
guilty pleas and noted the state’s legitimate interest in encour- 
aging such pleas. The Court found Brady little different from 
any defendant who participates in a proper pretrial agreement, 
and said such men might never plead guilty absent the prob- 
ability or certainty of a lesser penalty. The Court declined to 
hold that the Fifth Amendment invalidated guilty pleas entered 
on the basis of the benefits accorded to both state and accused 
on a negotiated plea. Accord, Parker v. North Carolina, 397 
U.S. 790 (1970). 

More recently, in North Carolina v. Alford, 400 U.S. 25 
(1970), the petitioner had pleaded guilty to second-degree 
murder in order to avoid capital punishment. Upon the trial 
judge’s inquiry into his plea, Alford denied his guilt but per- 
sisted in his plea. The Supreme Court held that “[a]n accused 
may voluntarily, knowingly, and understandingly consent to the 
imposition of a prison sentence even though he is unwilling 
to admit participation in the crime. .. .” Jd. at 25. The Court 
found Alford’s choice to avoid trial and thereby limit his 
exposure to punishment to be quite reasonable in view of the 


419-071—71 


3 





117 


cause of the strong factual basis for the plea shown by the 
state’s evidence and because of Alford’s clear choice of record 
to plead guilty despite his assertions of innocence. It should be 
noted that the Court specifically approved state procedures re- 
quiring rejection of any guilty plea where accompanied by 
assertions of innocence. This, of course, is the rule in courts- 
martial. MCM, 1969 (Rev.), par. 706. 

For earlier judicial discussion of plea bargaining, see Scott v. 
United States, 419 F.2d 264 (D.C. Cir. 1969); Brown v. Beto, 
377 F.2d 950 (5th Cir. 1967); Shelton v. United States, 246 F.2d 
571 (5th Cir. 1957). The Court of Military Appeals held plea 
bargaining not to be inherently coercive in United States v. 
Watkins, 11 USCMA 611, 29 CMR 427 (1960). For a critical 
view of plea negotiation, see Note, The Unconstitutionality of 
Plea Bargaining, 83 Harv. L. Rev. 1387 (1970). 


. E.g., People v. West, 8 Cr. L. Rep. 2211 (Cal. Sup. Ct. 1970) 


(trial judge should ascertain terms of pretrial agreement upon 
inquiry into guilty plea and agreement should be attached to 
record). The American Bar Association Project on Standards 
for Criminal Justice has approved plea bargaining and recom- 
mended judicial supervision, ABA Standards Relating to Pleas 
of Guilty §§ 3.1-3.4 (Approved Draft 1968) [hereafter Pleas of 
Guilty]; ABA Standards Relating to the Prosecution Function 
§§ 4.1-4.4 at 104-11 (Tentative Draft 1970) [hereafter Prosecu- 
tion Function]; ABA Standards Relating to the Defense Func- 
tion § 5.3 at 241-43, §§ 6.1-6.2 at 243-53 (Tentative Draft 1970) 
[hereafter Defense Function]. See also Brown v. Peyton, 435 
F.2d 1352 (4th Cir. 1970) (judicial participation in plea bargain- 
ing does not of itself render plea involuntary). 
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well as to more complex agreements than those 
involving reduced charges and limitations on 
sentence. The military experience of over ten 
years in both these areas may well be of value 
to those in civilian practice.* In the military 
justice system itself, increased caseloads and 
demands for counsel as well as recent case law 
have put a premium on skillful plea bargaining. 

It is the purpose of this article to discuss 
problems that have arisen respecting pretrial 
agreements and to suggest methods of negotia- 
tion and draftsmanship as a way of avoiding 
them.* 

A. The Agreement 


The pretrial agreement is, in one sense at least, 
nothing more than a contract between the con- 
vening authority and the accused. Certainty is 
the end to be sought in negotiating and drafting 
the agreement. Ambiguity or failure to provide 
for contingencies result in no benefit to either 
party and destroy the utility of the agreement. 
The hoped-for savings of time and money ° may 
be lost twice over by appellate litigation and re- 
trial. Perhaps more significant is the effect of 
an unsuccessful pretrial agreement on the re- 
habilitative potential of the accused. According 
to many penologists, an accused’s chances for 
rehabilitation are enhanced by an agreed dis- 
position, avoiding the contest of trial, and thus 
shortening an offender’s conflict with society.® 
An unsuccessful agreement not only fails to 
avoid the conflict of litigation but lengthens it, 
and, in addition, may add a “broken promise” 
to an accused’s grievances against society. 

The case reports are filled with litigation 
resulting from ambiguous provisions in pre- 
trial agreements and allegedly improper means 
of negotiation.’ The forms provided in the JAG 


. Early problems with pretrial agreements in courts-martial 
mostly involved a lack of diligence by defense counsel at trial. 
E.g., United States v. Welker, 8 USCMA 647, 25 CMR 151 (1958) ; 
United States v. Allen, 8 USCMA 504, 25 CMR 8 (1957). For a 
discussion of the early experience with negotiated pleas in 
the Navy, see Melhorn, Negotiated Pleas in Naval Courts- 
Martial, 16 JAG J. 103 (Sept. 1962). 

4. Discussion of the effect of a pretrial agreement on the conduct 
of a trial is beyond the scope of this article. See Infante, 
Avoiding the Pitfalls of Pretrial Agreements, 22 JAG J. 3 
(Jul-Aug 1967). 

. JAGMAN § 01l4a. 

. Prosecution Function 102-03. 

. E.g., United States v. Cummings, 17 USCMA 376, 38 CMR 174 
(1968) (pretrial agreement waiving speedy trial and due process 
issues void); United States v. Clark, 17 USCMA 26, 37 CMR 
290 (1967) (interpreting meaning of provision crediting pretrial 
confinement) ; United States v. Wille, 9 USCMA 623, 26 CMR 
403 (1958) (allegations of overcharging to induce guilty plea). 
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Manual ® are not without ambiguity and offer 
little guidance for parties wishing to draft cer- 
tain types of agreements. It is the premise of 
this article that virtually all of the agreements 
that have sparked appellate litigation as well 
as those that have caused problems at trial (e.g., 
rejected pleas) could have served their intended 
purpose by adherence to three basic principles: 
First, the agreement must be simple, so that the 
trial judge can fully explain it to an unsophisti- 
cated accused and frame appropriate inquires 
into the providence of his plea.*® Second, the 
negotiations preceding the agreement must be 
free from doubt as to impropriety. Finally and 
most important, the agreement must provide 
certainty in the event of various contingencies 
that may arise at trial. 


B. Procedure for Negotiation 


The procedure to be followed in negotiating 
the agreement is set forth in the JAG Manual." 
The offer to plead guilty for a consideration 
must originate with the accused and his coun- 
sel.12 The JAG Manual provides that the offer 
“should” be submitted to the trial counsel, who 
will submit his recommendations to the conven- 
ing authority (CA) through the staff judge 
advocate (SJA). The matters of when actual 
negotiation takes place and who conducts it are 
left to the desires of the CA and counsel. Al- 
though a rigid procedure for negotiations is 
not desirable, it may be useful for a command to 
establish and promulgate certain practices to 








8. JAGMAN, App. $le (for General Courts-Martial), $1f (for 
Special Courts-Martial). A pretrial agreement at a Navy or 
Marine Corps court-martial must be “in a form substantially 
similar” to those provided. Id § 0114b(1) (d). 

. For example, according to the form, the accused agrees ‘“‘to 
enter a voluntary plea” of guilty. Subsequently, the accused 
certifies his understanding that he may “withdraw this plea” 
at any time before sentence is announced. The agreement does 
not set forth the consequences of a withdrawn plea or a plea 
declared improvident by the judge. No forms are provided for 
reduction of charge agreements. Jd. App. § le. 

. United States v. Care, 18 USCMA 535, 40 CMR 247 (1969). 
Where complexities in an agreement are necessary to achieve a 
desired result, defense counsel can alleviate problems which 
may arise. He may suggest appropriate inquiries for use by 
the trial judge, so that the judge will not be forced to formulate 
his Care inquiry immediately after reading the agreement for 
the first time. He might also give a copy of the agreement to 
the judge prior to trial. 

JAGMAN 8 0114b. 

Id. Standards of professional conduct generally require that 

defense counsel obtain the accused’s informed consent before 

discussing a negotiated plea with the prosecution. Defense 

Function $6.1(c) at 248-49. See also Pleas of Guilty §3.2(a) 

at 69-70. 


11. 
12. 





be followed under most circumstances.* The 
use of the following recommended practices may 
avoid misunderstandings concerning the agree- 
ment as well as appellate litigation. 

The most important aspect of the negotiation 
process is the time at which it starts. As a gen- 
eral rule of thumb, negotiation should begin 
only after the CA has made the judicial decision 
to refer a case to trial and has chosen the level 
of court-martial.“ This procedure avoids any 
post-trial claim that the accused was threatened 
with unwarranted charges to induce the agree- 
ment, because the record of proceedings will 
make clear exactly what charges were preferred 
and referred to trial before any offer to plead 
guilty.° After reference to trial, the CA will 
have made a review of the sufficiency of the evi- 
dence to support the charges. This will better 
enable him to fulfill his obligation not to accept 
a pretrial agreement where the evidence at trial 
will be insufficient to convict.1* Nor can the ac- 
cused argue that the reference to trial was based 





13. The promulgation of information relating to negotiated pleas 
may be especially helpful to the defense counsel in military 
cases because frequently he is unfamiliar with the command and 
convening authority concerned. Ignorance of negotiating prac- 
tices may handicap the military lawyer in much the same way as 
inexperience handicaps the civilian lawyer. Defense Function 
247. The ABA Standards h the responsibility of individ- 
ual prosecuting offices to declare affirmatively their willingness 
to engage in plea discussions, Pr tion F § 4.1(a) 
at 104-05; Pleas of Guilty 69. The promulgation of a general 
policy of willingness to negotiate would not violate the JAG 
Manual provision that the offer must originate with the accused. 
It should, of course, be phrased so as to avoid any implication 
that not guilty pleas are discouraged. Nor would the promulga- 
tion of such a general policy limit the absolute discretion of 
the convening authority to reject an offered agreement. 

JAGMAN §0114b(1)(a); United States v. Nix, 32 CMR 543 

(ABR), petition denied, 13 USCMA 699, 32 CMR 472 (1962) 

(rejection of offer did not indicate personal interest by CA so 

as to render him accuser). 

United States v. Ellsey, 16 USCMA 455, 37 CMR 75 (1966) 

(CA’s judicial ruling refusing to amend charge binding on 

prosecution); United States v. Simpson, 16 USCMA 137, 36 

CMR 293 (1966) (CA’s judicial power to choose level of court- 

martial not delegable); United States v. Roberts, 7 USCMA 

322, 22 CMR 112 (1956) (CA’s power to refer charges for trial 

not delegable). 

5. The JAG Manual prohibits unreasonable multiplication of 
charges “which might tend to persuade the accused to enter into 
a pre-trial agreement,” as well as the preferring of an unwar- 
ranted serious charge to induce a guilty plea to a lesser offense. 
JAGMAN § 0114b(1) (b). See United States v. Wille, 9 USCMA 
623, 26 CMR 403 (1968), where the Court held a contention of 
overcharging to be rebutted by the record. Compare the bar- 
gaining practices of some civilian prosecutors who charge the 
highest possible offense for “leverage” without regard to prob- 
lems of proof at trial. Newman, Conviction: The Determination 
of Guilt or Innocence Without Trial 79-90 (1966). 

. The JAG Manual provides that the offer of the accused may not 
be accepted “if the government has reason to believe that the 
evidence which it will be able to produce at the trial will be 
insufficient to convict.” JAGMAN § 0114b(1) (b). It is apparent 
that this standard is somewhat higher than that required for 
reference of a charge to trial pursuant to Article 34, UCMJ. 
See, e.g., United States v. Moffett, 10 USCMA 169, 27 CMR 243 
(1959) (probable cause required for reference). The JAG 
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merely upon his intention to plead guilty.2’ 
From the accused’s point of view, the proce- 
dure has other advantages. He knows exactly 
what he is faced with, and defense counsel is 
afforded ample time to fulfill his duty to investi- 
gate the case and explore possible defenses be- 
fore offering to negotiate.* This procedure 
affords the defense a chance of negotiating short 
of offering to plead guilty, for example by offer- 
ing extenuating or mitigating evidence to the 
convening authority before reference to trial »® 
in an attempt to reduce the charges or level of 
court-martial or obtain administrative disposi- 
tion of the case.*° In addition, once the case is 
referred for trial, if the defense counsel is con- 
cerned with “overcharging” he may at an Arti- 
cle 39 (a) session test the reference to trial of the 
charges in question as being multiplicious ** or 
contrary to Article 34.2 Both sides may further 
ascertain their bargaining positions by resolv- 
ing various collateral issues such as the admis- 
sibility of evidence at pretrial 39(a) sessions.** 
This recommended practice may be contrasted 
with the case where counsel barter charges at 





Manual standard also requires availability of the evidence as 

well as mere existence. The advantage of formalizing the 

reduction process can be seen in United States v. Wille, 9 

USCMA 623, 26 CMR 403 (1958). There the Court found allega- 

tions of overcharging to be refuted by the SJA’s advice pursuant 

to Article 34 which recommended trial on the greater charges 
and set forth the evidence to support them. 

United States v. Fleming, 18 USCMA 524, 40 CMR 236 (1969) 

(reference to trial based solely on assurance of guilty plea 

inimical to public policy). 

Defense Function $6.1(b) (“full investigation and study” of 

law and evidence required before negotiation) ; Pleas of Guilty 

$ 3.2(b) at 70-71. Reluctance on the part of reviewing authorities 
to inquire into the problems of a negotiated plea places a heavy 
burden on defense counsel to investigate thoroughly. £.g., 

United States v. Gammon, 38 CMR 695 (NBR 1967). 

Mitigating or extenuating evidence may, of course, be brought to 

the CA’s attention by presentation at an Article 32 pretrial 

investigation. MCM, 1969 (Rev.), par. 34. The defense also 
has the right to present evidence informally to the CA before 
any reference for trial. United States v. Beatty, 10 USCMA 

311, 27 CMR 385 (1959). 

The ABA Standards ti a two-stage negotiation pro- 

cess where counsel first must seek diversion of the case from 

the criminal process and then may turn to plea negotiations. 

Defense Function § 6.1(a) & (b) at 245-48. 

United States v. Williams, 18 USCMA 78, 39 CMR 78 (1968) 

(trial judge has power to dismiss multiplicious charges before 

plea). 

- United States v. Mickel, 9 USCMA 324, 327, 26 CMR 104, 107 
(1958) (accused entitled to review at trial of pretrial proceedings 
under Articles 32 and 34 with possible exception of review of 
sufficiency of evidence to support charges); United States v. 
Kauffman, 33 CMR 748, 794-95 (AFBR 1963) (evidence at pre- 
trial investigation reviewed for sufficiency to support reference 
for trial), rev’d on other grounds, 14 USCMA 283, 34 CMR 63 
(1963); United States v. Houghton, 31 CMR 579, 586 (AFBR 
1961) (sufficiency of evidence for reference probably not re- 
viewable absent claim of arbitrariness), aff’d, 13 USCMA 3, 
32 CMR 3 (1962). 

23. MCM, 1969 (Rev.), par. 53d. 


17. 


18. 


19. 


20. 


lat 





21. 


2 


nw 


FEBRUARY-MARCH-APRIL 1971 





earlier stages in the case, before adequate inves- 
tigation and preparation. Later defense counsel 
or the accused may claim that they gave up 
what they did not have to, i.e., charges that 
would never have been referred for trial for 
lack of sufficient evidence. 

The second recommended negotiating prac- 
tice is that both the accused and the CA should 
be represented as well as advised by qualified 
lawyers. The JAG Manual provides minimum 
requirements in this area. It requires lawyer 
counsel ** for any accused except one for whom 
such counsel has not been detailed and whose 
agreement does not contemplate a BCD.?* In 
order to avoid misunderstandings, sound prac- 
tice would seem to dictate that lawyer counsel 
be afforded to the accused in all cases.2* In addi- 
tion, negotiation should be conducted through 
counsel or in his presence.?’? An accused’s post- 
trial contention that he did not understand the 
agreement can be effectively rebutted only if a 
qualified lawyer participated in the negotiations 
as his counsel.** Whether the accused should 
personally participate in the bargaining depends 
upon the circumstances. Statements made by 
him in negotiating a plea appear to be privi- 
leged,*® and such participation may help him 
understand the agreement. It is generally pref- 
erable, however, that negotiation be conducted 
by counsel in the absence of the accused. Coun- 
sel can adequately explain the terms to the 
accused. Moreover, the accused may not under- 
stand the professional respect which should 
characterize such conferences, and his presence 
may inhibit the candor necessary for effective 
negotiation.*° 

The JAG Manual provides counsel for the CA 
in that the agreement should be submitted 
through his SJA, if he has one, after an endorse- 
ment by trial counsel.*t Sound practice dictates 
that the CA, as well as the accused, should be 


24. Such counsel must be certified in accordance with Article 27(b), 
UCMJ. 

25. JAGMAN § 0114b(1)(a) & (2)(c). 

26. See Pleas of Guilty § 3.1 and commentary at 60-69; Defense 
Function 247-48. 

27. Pleas of Guilty §3.1(a); Prosecution Function §4.1(c) at 
105-07. 

28. See United States v. Gammon, 38 CMR 695 (NBR 1967). 

29. The JAG Manual provides that negotiations by counsel are 
privileged, § 0114b(1)(c), and the forms therein include a pro- 
vision that the accused’s offer to plead guilty may not be used 
against him. App. § le. See United States v. Daniels, 11 USCMA 
22, 28 CMR 276 (1959) (stipulation used for pretrial agreement 
at first trial may not be used to impeach accused at rehearing). 
The ABA Standards recommend against personal participation 
by the accused in plea discussions, in part because any admis- 
sions made by him (as opposed to statements by counsel) might 
be admissible. Defense Function 249-50. 

30. Defense Function 250. 

31. JAGMAN § 0114b(1) (a). 
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provided with actual representation as opposed 
to conclusory advice. In deciding whether to 
accept an offered agreement, the CA should not 
be confronted with a simple affirmative or nega- 
tive recommendation from the trial counsel and 
SJA. At any actual negotiations, trial counsel 
or SJA should be present to protect the interests 
of the CA in keeping the agreement free from 
ambiguity and insure that it is in the interests 
of justice. 

This is not to say that the experienced CA 
cannot negotiate with defense counsel on his 
own in relatively simple cases after consulting 
with SJA. In this situation he must realize that 
defense counsel ethically need not and cannot 
represent the interests of the Government. Even 
though the CA acts impartially in a judicial 
capacity, defense counsel may not advise him, 
because of counsel’s duty of loyalty to obtain 
the best bargain possible for the accused. 
Although defense counsel may not make mis- 
representations in negotiating a plea,** the CA 
may view a plea bargain differently after hear- 
ing the Government’s point of view. 

The third recommended negotiating practice 
concerns the stages at which actual bargaining 
takes place. The first stage should involve only 
those most knowledgeable about the case, trial 
counsel and defense counsel. They should deter- 
mine various alternative agreements, not neces- 
sarily acceptable to both counsel but within a 
broad range of possibility. The alternative pro- 
posals should then be reduced to writing and 
arguments prepared on the merits of each. In 
cases where no Article 34 SJA advice * has 
been written, the trial counsel should also pre- 
pare a short memorandum on the sufficiency and 
availability of evidence to support the charges. 
This will assist the CA in determining whether 
there is enough evidence for him to accept a 
pretrial agreement." 

The second stage involves presentation of the 
written proposals to the CA through his SJA. 
Whether or not trial counsel or SJA are present, 
the CA and defense counsel should personally 
discuss the various proposals so that any ques- 
tions may be resolved between the actual parties 
to the agreement. In the absence of a personal 
conference involving both parties, post-trial 
questions about the meaning of the agreement 
are likely to arise. For example, where the SJA 
does not participate in the discussions culminat- 
ing in various proposals, his advice as to the 





32. Defense Function § 6.2(b) at 249, 253. 
33. MCM, 1969 (Rev.), par. 356. 
34. See JAG Manual provision quoted note 16, supra. 





meaning of them may be erroneous. If the CA 
consults only his SJA about the meaning of a 
particular provision, there may never be a meet- 
ing of the minds.** Although such problems may 
be avoided by anticipation of contingencies and 
careful draftsmanship by counsel, personal dis- 
cussion between the parties to the agreement is 
desirable to catch any remaining ambiguities. 

After the bargain has been struck in the sec- 
ond stage, it should be reduced to writing in 
final form, incorporating all areas of under- 
standing. Trial counsel may record his formal 
endorsement, and then the parties sign the final 
agreement personally.*’ 

The use of this three-stage process, while 
taking advantage of personal contact between 
the parties, reduces the time spent by the CA to 
a minimum. The desire of the CA to eliminate 
lengthy discussions is achieved because of pre- 
vious preparation by counsel, and the time 
normally involved in formulating counteroffers 
is eliminated by the existence of alternative 
proposals. 


C. The Consideration: Guilty Plea 
by the Accused 


The parties to a criminal trial can cause each 
other a great deal of trouble and worry simply 
by exercising their legal rights. Because of the 
inequality of bargaining power and the temp- 
tation to forego the fundamental right to trial 
on the merits, the Court of Military Appeals has 
strictly limited the bargainable items in a pre- 
trial agreement.** The permissible consideration 
in a pretrial agreement is generally the entry 
of a guilty plea by the accused in return for an 
act or promise by the convening authority with 
respect to the charges or the sentence. 

It would appear that the accused has per- 
formed his part of the consideration immedi- 
ately upon entry of the plea. But the accused 
has complete freedom to change his plea prior 
to acceptance by the judge, and after that he 
may change his plea until the sentence is an- 
nounced in the discretion of the judge.*® The 





. See, e.g., United States v. Kirby, 38 CMR 599 (ABR 1967) (SJA 
forgot to advise CA to dismiss charge in accordance with pre- 
trial agreement); United States v. Knauss, 25 CMR 642 (ABR 
1958) (SJA misunderstood meaning of suspension which was 
intended to be probationary). 

JAGMAN § 0114b(1) (a). 

Id. 

E.g., United States v. Brady, 17 USCMA 614, 38 CMR 412 
(1968). 

United States v. Politano, 14 USCMA 518, 34 CMR 298 (1964). 


36. 
37. 
38. 
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legitimate expectation of the CA usually in- 
volves not only entry of the plea, but also con- 
viction and sentencing on the basis of it. If a 
pretrial agreement is to be free of ambiguity, 
it must provide for certainty of result where 
the accused changes his plea. For example, what 
happens to the agreement if the plea is not ac- 
cepted by the judge because the accused does 
not understand the pretrial agreement, or be- 
cause the accused relates facts inconsistent with 
the plea—whether known or unknown to the 
CA? What happens if the accused withdraws 
his plea at some time before sentence? What 
happens if a faint-hearted judge refuses to ac- 
cept the plea on the basis of confusion or hesi- 
tancy engendered by his own inquiry into the 
plea? These problems are often resolved on the 
basis of an ad hoc determination of the equities 
involved. It is submitted that a more satisfac- 
tory means of resolving these questions is by 
providing for contingencies, 7.e., making the 
answers a matter of contract. 

The form suggested in the JAG Manual pro- 
vides that the accused’s consideration is the 
entry of a “voluntary” plea of guilty.*° This lan- 
guage apparently provides for a failure of con- 
sideration if the trial judge finds the accused’s 
plea involuntary. Some ambiguity remains, 
however, and the provision does not differenti- 
ate between various contingencies which may 
arise. A recommended alternative is the use of 
conditions precedent in the agreement. They 
may provide that the CA’s obligation under the 
agreement does not become binding until the 
happening of certain events, e.g., acceptance of 
the negotiated plea by the judge or sentencing on 
the basis of the negotiated plea. By the use of 
conditions precedent, the parties may also pro- 
vide that failure of the accused’s plea through 
no fault of his own will not result in a failure 
of consideration. For example, assume the ac- 
cused is suffering from amnesia and cannot re- 
member any of the events which transpired at 
the time of the offense to which he is pleading 
guilty. He is, however, firmly convinced from 
the statements of witnesses and circumstantial 
evidence that he is guilty. The judge believes 
that his plea of guilty is understandingly made 
and free of unlawful influence. The judge also 
erroneously believes that he cannot accept the 
plea unless the accused has independent recol- 
lection of the factual basis for his plea.*: In this 
situation the CA may agree to remain bound by 





40. JAGMAN App. § le. 
41. United States v. Butler, 20 USCMA 247, 43 CMR 87 (1971). 
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his agreement because failure of the plea was 
due to an error by the judge, especially if the 
CA was fully aware of these facts at the time 
of the agreement. 

Another situation where the CA might agree 
to remain bound despite a rejected plea may 
occur where he and the judge disagree on the 
effect of certain facts. Assume that the accused 
has stipulated to the facts surrounding a larceny 
for purposes of the pretrial agreement. Al- 
though the CA is aware of certain facts which 
are arguably inconsistent with the element of 
ownership, he believes the plea to be provident. 
At trial, the judge rejects the plea based on the 
same information. Here the CA may agree to a 
continuing obligation because such an agree- 
ment would have rehabilitative benefits as well 
as affording a chance that trial might be avoided. 
Situations such as the preceding may be antici- 
pated in the agreement by conditions providing 
for continuation of the CA’s obligation if the 
only reason for rejection of the plea is an error 
of law or a rejected plea on the basis of facts 
known to the CA. In return, the accused might 
agree that in the event his plea is not accepted, 
he will stipulate to all facts except those upon 
which the rejection was based in return for a 
continuing obligation by the CA.*? 

Additional contingencies may arise in cases 
involving negotiated pleas to multiple charges 
or to offenses which include lesser offenses. Here 
the parties should provide for the contingency of 
an unaccepted plea to one of several charges or 
to an element which is not included in a lesser 
offense of the offense to which the accused has 
pleaded guilty. If part of the agreement can be 
saved, both parties may benefit. For example, 
assume the accused has agreed to plead guilty 
to larceny in return for a sentence not to exceed 
1 year’s confinement. During the inquiry into 
the providence of his plea, the accused hedges 
on the element of intent. The judge rejects the 
plea to larceny but finds a factual basis for a 
plea of guilty to wrongful appropriation. If the 
pretrial agreement has no provision for such 
a contingency, the defense may fear that the 
benefits are lost and thus plead not guilty to 
the entire charge. This undesirable result can 





42. Counsel must use care to avoid violation of the MCM prohibi- 
tion against a stipulation ting to a conf where the 
plea is not guilty. MCM, 1969 (Rev.), par. 1546(1). The use 
of this device, however, appears to be consistent with the 
rationale of the Supreme Court in North Carolina v. Alford, 
400 U.S. 25 (1970). There the Court reasoned that Alford 
reasonably chose to litigate the disposition of his case under 
guilty plea procedures rather than in a full trial on the merits. 
See discussion note 1, supra. 
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be avoided by providing that if such a contingen- 
cy arises, the result will be not the abrogation of 
the agreement, but, for example, a sentence of 
15 months if the accused is convicted of larceny 
and 12 months if he is convicted of wrongful 
appropriation. 

In a case involving multiple unrelated charges, 
the benefits to the Government may be far great- 
er if a partial failure of consideration is antici- 
pated. For example, assume the accused is 
charged with three separate assaults on different 
dates involving different victims. With respect 
to the first of these, the inquiry into the plea 
discloses the accused’s insistence on a theory of 
self-defense, and the plea is rejected. At this 
point, unless the pretrial agreement provides for 
some consideration in return for partial per- 
formance by the accused, the defense may simply 
plead not guilty to all three assaults.* 

In agreements involving only reduction of the 
sentence by the CA, the use of conditions prece- 
dent will avoid virtually all problems arising 
from a change in plea at trial, whether in whole 
or in part. In agreements involving the reduc- 
tion of charges, such conditions are helpful but 
do not avoid all problems. This topic will be dis- 
cussed in connection with reduced-charge agree- 
ments.** In all cases, however, one contingency 
remains that cannot be resolved by a condition 
precedent. Once the accused is faced with serv- 
ing his negotiated sentence, he may have a 
change of heart and attack the providence of 
his plea on review.*® Any contractual provisions 
designed to cope with this problem would un- 
doubtedly run afoul of the accused’s right of 
appeal which must remain unfettered. The an- 
swer to this problem lies in an adequate inquiry 
into the providence of the plea in accordance 
with United States v. Care.*? The Care inquiry 
should anticipate any such problems by a de- 
tailed examination of the factual basis for the 





43. The problem was demonstrated in United States v. Biter, 31 
CMR 322 (ABR 1961), where the trial judge had accepted guilty 
pleas to three charges because the accused persisted in his pleas 
to gain the benefits of a pretrial agreement even though he 
maintained his innocence of one of the charges. 

44. See text accompanying notes 112-22, infra. 

5. Where the accused successfully challenges his guilty plea upon 

review, he gains all the benefits of the agreement and yet, upon 

rehearing, may plead not guilty. The maximum sentence upon 
rehearing will be limited by the sentence as adjudged and 
approved from the first trial. MCM, 1969 (Rev.), par 81d. The 
only solution to preventing windfalls to accused in this situa- 
tion would be to change the Manual to provide that reduction 
of the sentence pursuant to a pretrial agreement will not 
operate as a limitation on the maximum sentence that can be 
adjudged at a rehearing. Legislation is probably not needed, 
since Article 63(b), UCMJ, limits a rehearing sentence to the 

“original sentence.” 

United States v. Ponds, 1 USCMA 385, 3 CMR 119 (1952). 

18 USCMA 535, 40 CMR 247 (1969). 


46. 
47. 
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plea and the accused’s understanding of the pre- 
trial agreement.*® To protect the record it is 
recommended that trial counsel suggest appro- 
priate inquiries in both of these areas. Defense 
counsel may avoid rejection of plea during the 
Care inquiry by insuring that the accused thor- 
oughly understands his pretrial agreement. He 
may also assist the judge by suggesting inquiries 
into the meaning of the agreement. 

A formerly popular means of avoiding the 
contingency of a changed plea during or after 
trial involves a stipulation to the facts surround- 
ing the offenses to which the accused pleads 
guilty.*® The theory behind using such a device 
is that it affords protection at trial against state- 
ments inconsistent with the plea, as well as a 
solid record to rebut post-trial claims attacking 
the factual basis of the plea. The use of such a 
stipulation, especially where adherence to it is 
made part of the pretrial agreement, is no longer 
workable. The cold pages of a stipulation, 





48. For a good example of how a complete inquiry can protect the 
record of trial, see United States v. Satkamp, 32 CMR 552 
(ABR), petition denied, 13 USCMA 699, 32 CMR 472 (1962). 
(Misunderstanding of maximum tence and tly of 
the benefits of the pretrial agreement cured by trial judge who 
informed accused of correct maximum and gave him time to 
renegotiate agreement.) See also United States v. Killgore, 8 
USCMA 633, 25 CMR 137 (1958). 

Under Care, the trial judge is required to determine whether 
the accused understands the provisions of a pretrial agreement. 
The accused’s understanding of the maximum sentence provisions 
would appear to be essential to his understanding of the agree- 
ment as a whole. United States v. Turner, 18 USCMA 55, 39 
CMR 55 (1965). Where trial is by the judge alone, however, 
the JAG Manual prohibits judicial inspection of the agreed 
sentence before imposition of sentence—apparently in contem- 
plation of a post-sentence Care inquiry. JAGMAN § 0114b(1) (c). 
In Coast Guard and Army cases, where such a provision was 
not binding upon the judge, the Court has approved pre- 
sentencing examination of the agreed sentence. United States 
v. Villa, 19 USCMA 564, 42 CMR 166 (1970) (no provision 
at all in Coast Guard) ; United States v. Razor, 19 USCMA 570, 
42 CMR 172 (1970) (advisory provision in Army). In view of 
language in Villa indicating the necessity of inquiry into the 
agreed sentence, a Navy judge should, perhaps, conduct at least 
a post-sentence inquiry in this area. It is worthy of note that 
section 0114 was republished with technical changes after Villa 
and the prohibition on pre-sentence inquiry was not changed. 
JAGMAN § 0114 (change 1 of 11 Sept. 1970). 

49. The form used by the Army for pretrial agreements includes a 
stipulation of the facts. The form further provides that the 
agreement is canceled upon withdrawal from any part of the 
stipulation. Military Justice Handbook: The Trial Counsel and 
Defense Counsel 99-100 (DA Pam 27-10) (1969) [hereafter Trial 
Counsel and Defense Counsel}. 

50. For example, in United States v. Mayberry, 36 CMR 703 (ABR 
1966), such a stipulation prevented the trial judge from deter- 
mining the providence of a guilty plea to unpremeditated 
murder. Other statements of the accused prior to the stipula- 
tion, as well as post-trial representations, were inconsistent with 
his stipulation to the ab of provocation and heat 
of passion. Mayberry’s pretrial agreement which involved reduc- 
tion of the capital charge of premeditated murder, was condi- 
tioned upon adherence to the stipulation at trial. Under these 
circumstances, it was held that the stipulation could not be used 
to refute his pretrial and post-trial assertions which would render 
his plea improvident. 
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couched in the language of counsel, cannot sup- 
plant the live inquiry required by Care.™ Fur- 
thermore, a stipulation during the presentencing 
proceedings seems unnecessary if the accused’s 
testimony during the Care inquiry has raised no 
issue of providence.*? 

After the accused and CA have signed the 
pretrial agreement, another contingency, unre- 
lated to the plea, may arise. If the accused 
engages in misconduct after negotiating a plea, 
the CA may reasonably believe that the bargain 
has not served its rehabilitative purpose. The 
obligation of the CA upon the occurrence of 
misconduct should be fixed by a condition prece- 
dent. In the absence of a provision releasing the 
CA, he remains bound by the agreement, at least 
where the misconduct occurs after the accused 
has entered his plea. Whether the CA remains 
bound before the accused performs his consider- 
ation depends on the language of the agreement, 
which may provide for unconditional with- 
drawal by the CA prior to entry of the plea.™ 
Any provision in this area should specify an 
appropriate procedure for determining whether 
misconduct has actually occurred, e.g., a mast 
hearing.® 


D. The Consideration: Other Waivers by the 
Accused 


A number of cases have involved provisions 
calling for consideration by the accused other 
than his guilty plea—usually for the waiver of 
some right which despite the guilty plea could 
have been asserted on review. The Court has 
struck down as void any provisions calling for 





51. Cf. United States v. Bowman, 20 USCMA 119, 42 CMR 311 
(1970) where the trial judge had asked the accused whether he 
understood a form he had signed which explained his right to 
counsel. Citing Care, the court held this procedure to be insuffi- 
cient for lack of a personal inquiry into the accused’s under- 
standing. Compare United States v. Jenkins, 20 USCMA 112, 
42 CMR 304 (1970) (written stat it by d may be 
used to determine understanding of request for trial by judge 
alone). 

52. A stipulation may be useful for purposes other than to protect 
the plea. See text accompanying note 125, infra. 

53. United States v. Conway, No. 6352 (ACMR 30 Nov. 1970) 
digested in Judge Advocate Legal Service (DA Pam 27-71-1) 10. 

54. The standard form of agreement for the Army provides that it 
will be canceled upon withdrawal of either party prior to trial. 
Trial Counsel and Defense Counsel 99-100. The Navy form 
has no provision relating to withdrawal by the CA prior to 
entry of the accused’s plea. Nor is there any language indicating 
the status of the parties prior to trial. Although it may not be 
helpful to analyze the respective rights and obligations of the 
parties in traditional contracts language, any pretrial agree- 
ment should expressly provide whether the CA may withdraw 
prior to entry of the plea. 

55. MCM, 1969 (Rev.), par. 1336. If counsel negotiated the agree- 
ment, he should probably be permitted to assist the accused at 
such a hearing. Another procedure for the hearing may be 
found in MCM, 1969 (Rev.), par. 34 (procedure for pretrial 
investigation). 
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such waivers. A more severe result has obtained 
in some cases where the Court has held the en- 
tire pretrial agreement to be void. The general 
rule is that the accused’s consideration is 
limited to the plea. This rule evolved from sev- 
eral early cases where written waivers of appel- 
late rights of the accused were held void even 
though they were not tied to pretrial agree- 
ments. In one of these the Court took notice of 
one command’s practice of including in all pre- 
trial agreements a waiver of appellate counsel 
and the right to petition for review by the Court 
of Military Appeals.*’ In subsequent cases 
boards of review struck down provisions re- 
stricting the accused’s right to present evidence 
in mitigation,* his right to raise a jurisdictional 
question,*® and a provision conditioning the 
agreement upon advancing the trial date to 
within 5 days of the agreement.®® Subsequent 
decisions by the Court of Military Appeals have 
indicated some impatience with commands in- 
sisting upon waivers as a condition to pretrial 
agreements. In United States v. Cummings, the 
pretrial agreement included a waiver of any 
speedy-trial or due-process issue and also a 
stipulated chronology of pretrial events. The 
Court held that the only proper subjects of pre- 
trial agreement were the charges, sentence and 
plea, and that the provision in question was void 
as against public policy. In addition, the Court 
found the accused’s plea improvident and 
ordered a rehearing. In subsequent cases, the 
Court’s action in Cummings was explained but 
not clarified: “[w]e remanded to make certain 
that an improper pretrial agreement did not 
compel Cummings to forego defenses that might 
be properly his.” ©? The Court failed to explain 
why it did not remand for a limited rehearing 
as it had in other cases where an issue was 
raised on appeal which was unrelated to the 





. United States v. Darring, 9 USCMA 651, 26 CMR 431 (1958); 
United States v. Ponds, 1 USCMA 385, 3 CMR 119 (1952). 

. United States v. Darring, 9 USCMA 651, 26 CMR 431 (1958). 

58. United States v. Callahan, 22 CMR 443 (ABR 1956) (where 

CA required statement as to accused’s intention to present 

evidence in mitigation and pretrial agreement could be with- 

drawn if accused did so, prejudice cured by reassessment of 

sentence). 

United States v. Banner, 29 CMR 510 (ABR 1956). In Banner, 

the accused was charged with desertion and agreed not to raise 

the jurisdictional question of his having been discharged. An 

interesting problem was raised there because, if the accused 

had raised the issue by motion, the evidence in support of it 

would have been inconsistent with a plea of guilty. 

United States v. Carthan, 33 CMR 531 (ABR 1963). 

17 USCMA 376, 38 CMR 174 (1968). 

United States v. Pratt, 17 USCMA 464, 467, 38 CMR 262, 265 

(1968) (no need for remand because record showed lack of 

any speedy trial issue). 
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merits. In view of the strong language in Cum- 
mings there remains an aura of the prophylactic 
exercise of supervisory power, that is, a recog- 
nition that correction of these practices could 
be accomplished only through reversal of con- 
victions. In United States v. Brady,** the same 
command involved in Cummings changed its 
ways by including a provision that the accused 
understood his right to a speedy trial, that he 
had considered the issue, that failure to raise 
the issue at trial would constitute a waiver, and 
that at the present time he did not anticipate 
raising the issue. At Brady’s trial the judge had 
conducted an inquiry into the issue of speedy 
trial, and the defense clearly waived it at trial. 
On review, the Court reiterated the rule that the 
plea, charges and sentence are the only proper 
subjects of pretrial agreement and found the 
clause to be void and of no effect in its consider- 
ation of the speedy trial issue. “[I]nclusion of 
these unwarranted provisions will not serve to 
waive the accused’s requirements before any 
appellate body.” ® 

A possible exception to the general rule 
espoused in Cummings and Brady is in the area 
of promises to testify in other cases. Long be- 
fore them, the Court considered the pretrial 
agreement of a witness-accomplice in United 
States v. Scoles.** The agreement provided that 
each time the witness testified against one of his 
accomplices 1 year would be lopped off his 
sentence. In reversing Scoles’ conviction the 
Court commented that the agreement was re- 
pugnant to civilized sensibilities in that it offered 
“an almost irresistible temptation to a confess- 
edly guilty party to testify falsely in order to es- 
cape the adjudged consequences of his own 
misconduct.” * Subsequent cases have indicated 
that provisions to testify against accomplices 
as part of a pretrial agreement do not invalidate 
the agreement.® On the other hand, even where 
the agreement does not contemplate multiple 
testimony as in Scoles, there is a serious danger 
that the provision will not have its intended 





63. Post-trial Article 39(a) sessions may be directed to inquire into 
collateral issues raised on review. MCM, 1969 (Rev.), par. 53d. 
See also United States v. Perez, 18 USCMA 24, 39 CMR 24 
(1968). 

64. 17 USCMA 614, 38 CMR 412 (1968). 

65. Id. at 616, 38 CMR at 414. 

- 14 USCMA 14, 33 CMR 226 (1963). 

67. Id. at 20, 33 CMR at 232. The Court reversed Scoles’ conviction 

on the grounds that he was forced to wear fatigues at his trial. 

Of the agreement, the Court said, ““We have not seen its like 

before, and we trust resort to such terms will not be had 

again.” Id. 

United States v. Safford, 40 CMR 529 (ABR), rev’d on other 

grounds, 19 USCMA 33, 41 CMR 33 (1969); United States v. 

Rolison, 32 CMR 580 (ABR), pet. denied, 13 USCMA 700, 32 

CMR 472 (1962). 


68. 


effect. The more specific the provision is, the 
less effective it is. If the provision binds the 
witness to tell a particular story at the risk of 
losing his pretrial agreement or even if he 
merely thinks he is bound to relate particular 
facts, his testimony is inadmissible.® In the 
light of some rather strong language in this 
area,” it may be questioned whether any such 
provision will result in admissible testimony. 
The effectiveness of the agreement to testify pre- 
sumes the testimony will be given before the 
benefits of the pretrial agreement accrue. 
Where a failure to testify of itself results in 
outright cancellation of the agreement, Scoles 
would seem to control. In the absence of such a 
sanction, the efficacy of the provision is ques- 
tionable. It is worthy of note that if the nego- 
tiated plea serves its purpose of initiating re- 
habilitation, the accused should be willing to 
testify without the provision. 

It may be concluded that the only safe pro- 
vision calling for consideration by the accused 
relates solely to the plea. If the drafter of a pre- 
trial agreement truly wishes to avoid litigation, 
it is imperative to avoid experimentation in this 
area.” 





69. United States v. Conway, 20 USCMA 99, 42 CMR 291 (1970) 
(where witness believed he would lose benefits of his pretrial 
agreement by deviating from previous statement, resulting testi- 
mony inadmissible) ; United States v. Stoltz, 14 USCMA 461, 34 
CMR 245 (1964) (testimony inadmissible where grant of immu- 
nity conditioned upon specific testimony recited verbatim in 
grant). 

70. Id. See note 67 supra and accompanying text. 

71. Only counsel’s imagination limits the types of collateral pro- 
visions which may be appended to a pretrial agreement. A pro- 
vision to request trial by the judge alone would likely fall 
under the Cummings-Brady rule and also, perhaps, under the 
rationale of United States v. Jackson, 390 U.S. 570 (1968). 
See discussion note 1, supra. A more interesting problem would 
be presented by a provision waiving any issue of punitive pre- 
trial confinement under United States v. Nelson, 18 USCMA 
177, 39 CMR 177 (1969), in return for reduction of the sentence 
by the CA. Since the remedy for Nelson violations is appellate 
reduction of any sentence to confinement, such a provision 
might appear preferable to any relief the judge can give 
at trial. At least where such a provision does not preclude the 
accused from submitting evidence of punitive pretrial confine- 
ment to the court in mitigation, it would not violate United 
States v. Callahan, 22 CMR 443 (ABR 1956). On the other 
hand, as soon as the CA is notified of any complaints of punitive 
conditions, he must take action to resolve the problem. United 
States v. Pringle, 19 USCMA 324, 41 CMR 324 (1970). In the 
light of Pringle, only the CA who was unaware of the problem 
might properly cure it by an agreement to reduce the sentence in 
return for a defense waiver of the issue at trial. Even this is of 
dubious legality, however, under the rule espoused in Brady and 
Cummings. 

Another example of what might be called illegal bargaining 
occurred in United States v. Schoolcraft, No. 424247 (ACMR 
17 Nov. 1970) in 8 Cr. L. Rep. 2212. After a plea of not guilty, 
the defense counsel stated the accused was “not contesting” 
a period of unauthorized absence but pleaded not guilty to save 
the time and possibility of error involved in the Care inquiry. 
The judge stated his intention to consider the plea as a 
mitigating factor. Schoolcraft’s conviction of unauthorized ab- 


sence was reversed on the grounds, inter alia, that defense coun- 
sel abandoned his duty. 
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E. The Consideration: The CA’s Action 
on the Sentence 


The CA has two bargainable items, his action 
on the sentence and his action before (or per- 
haps after) trial with respect to the charges. 
The CA’s post-trial *? reduction of the sentence 
would appear to be a simple form of consid- 
eration, but it has been a fertile source of liti- 
gation. Misunderstandings have arisen where 
the court-martial has awarded a sentence which 
was not within the contemplation of one or both 
parties to the agreement. The problem is caused 
by the four-part nature of a court-martial sen- 
tence, t.e., discharge, restraint, forfeitures, re- 
duction. The parties may negotiate a sentence 
limitation involving less than all types of pun- 
ishment, e.g., a bad conduct discharge (BCD) 
only or confinement at hard labor (CHL) only. 
They may at the same time fail to anticipate a 
different view of the case by the court and, con- 
sequently, an unexpected sentence, e.g., forfeit- 
ures only. Where this has happened a question 
has arisen as to how the CA may comply with 
the agreement. For example, where a pretrial 
agreement provides for approval of a BCD only 
and the court does not adjudge a BCD, must the 
CA disapprove the entire sentence? Two ap- 
proaches have been used to correct the apparent 
inequity. 

The first approach involves interpretation of 
the agreement to mean that in acting on the sen- 
tence the CA will consider the agreed sentence 
as a whole rather than as separate limitations 
on each type of punishment. Appellate defense 
counsel counter by arguing that the agreement 
contemplates a divisible sentence, and that the 
agreed limit on each type of punishment limits 
the punishment the CA can approve in that cate- 
gory. In resolving this problem, the courts have 
generally not applied the principle that ambi- 
guity in the agreement should be resolved in the 





72. The CA can effectively limit the sentence before trial by refer- 
ence to a lower level of court-martial. Another method of limit- 
ing the sentence before trial might be for the CA to refer the 
case with special directions, as in the case of a rehearing. The 
latter device is inadvisable because the court may detect the 
existence of a pretrial agreement. If either of these methods are 
used and the accused changes his plea at trial, the CA may 
have difficulty in regaining his former position. See text accom- 
panying notes in 112-22 infra. An agreement limiting the 
sentence prior to trial may be beneficial to the accused in that 
the court may tend to give less than the maximum punishment 
recited in the instructions. See United States v. Sanchez, 40 
CMR 698 (ABR 1969) (no error for judge to deny requested 
instruction that maximum sentence was that specified in 
agreement). 
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accused’s favor."* Rather they have construed 
the language of the agreement in order to deter- 
mine the intent of the parties. For example, in 
United States v. Monett ™* the CA agreed that 
he “would not approve a sentence in excess of: 
Bad Conduct Discharge and Confinement at 
Hard Labor for one year.” * The court sentenced 
the accused to forfeitures of $50 per month for 
18 months and reduction to E-3. In his action, 
the CA approved the sentence but reduced the 
period of forfeitures to 12 months. An Army 
board of review rejected an affidavit from the 
SJA that the omission of forfeitures and reduc- 
tion was unintentional. It found the agreement 
unambiguous and held that the CA could not 
lawfully approve any part of the sentence be- 
cause the express terms of the agreement could 
not be altered. On review, the Court of Military 
Appeals noted that the agreement did not pro- 
hibit approval of forfeitures and reduction. It 
determined that the sentence to forfeitures and 
reduction approved by the CA was less severe, 
considered as a whole, than the BCD and CHL 
specified in the agreement. The court held that 
the approved sentence did not “exceed” the 
negotiated punishment. 

Even if the agreement in Monett is regarded 
as clear, more artful draftsmanship could have 
settled the dispute short of the Court of Military 
Appeals. Virtually all problems in this area can 
be avoided by a clause as to whether the sen- 
tence is to be regarded as a whole or as divisible 
parts. Although the Monett Court rejected the 
divisibility doctrine as a rule of construction, it 
did not prohibit the use of an agreement pro- 
viding for divisibility.”* The form of agreement 
in the JAG Manual” apparently is intended to 
bind the CA to consider the parts of the nego- 
tiated sentence as divisible. There is ambiguity, 
however, and no alternative provision is set 





73. United States v. Hamill, 8 USCMA 464, 24 CMR 274 (1957) 


(ambiguity as to meaning of suspension resolved in accused’s 
favor). 
74. 16 USCMA 179, 36 CMR 335 (1966). 
. Id. at 181, 36 CMR at 337. 
76. Reaffirming Monett, the court in United States v. Brice, 17 
USCMA 336, 338, 38 CMR 134, 136 (1967), quoted with approval 
an opinion that the CA could agree to divisible limitations. 
JAGMAN App. $ le provides: “That it is expressly understood 
that, for the purpose of this agreement, the sentence is con- 
sidered to be in these parts, namely: the punitive discharge, 
period of confinement or restraint, amount of forfeiture or fine, 
and reduction in rate or grade; 

“That should the court award a sentence which is less, or a 
part thereof is less, than that set forth and approved in the 
agreement, then the convening authority, according to law, will 
only approve the lesser sentence ;” 

Compare the Army form which simply states the CA “will not 


approve a sentence in excess of:” Trial Counsel and Defense 
Counsel 99. 


77. 
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forth for parties who wish to view the sentence 
as a whole. The use of a clearly stated divisibil- 
ity or “sentence as a whole” provision is 
recommended. 

A second approach by which the CA can 
achieve the agreed sentence is to use his power 
to change (or “commute”’) the nature of the pun- 
ishment adjudged by the court.” For example, 
assume the agreed sentence is 6 months’ CHL. 
The court adjudges a BCD only. Using this ap- 
proach the CA may change the BCD to a lesser 
punishment, e.g., 6 months’ CHL, and then ap- 
prove it in accordance with the agreement. The 
defense argument against this is fairly inge- 
nious: The CA must act in accordance with the 
agreement first, i.e. disapproving each part of 
the sentence as agreed. It is only then that he 
can use his power of commutation—and in the 
example above, there is nothing left to commute. 
Another argument is that the accused has a rea- 
sonable expectation that the punishment he ac- 
tually receives in any category is to be limited 
by both the pretrial agreement and by the sen- 
tence of the court. An illustrative though com- 
plex example is afforded by United States v. 
Brice.” In Brice the pretrial agreement speci- 
fied a maximum sentence of DD, total forfeit- 
ures, 2 years’ CHL and reduction. The court 
adjudged 4 years’ CHL. In his action the CA ap- 
proved 21 months’ CHL and 21 months’ partial 
forfeitures. The defense advanced a_ two- 
pronged argument. First, the CA had to reduce 
the confinement in accordance with the agree- 
ment before he could exercise his power to 
change the sentence. Second, having disapproved 
all but 2 years’ confinement, the only basis for 
commutation was 3 months’ confinement [the 
negotiated amount (24) minus the amount 
actually approved (21)], which was less severe 
than the 21 months’ forfeitures which the CA 
“added” to the court’s sentence by way of com- 
mutation.*° The Government’s argument in Brice 
was that the sentence approved by the CA was 
less severe than the adjudged sentence and the 
negotiated sentence, each regarded as a whole. 





78. MCM, 1969 (Rev.), par. 88c. The general rule is that the sen- 
tence as changed must be less severe, considered as a whole, 
than the sentence adjudged and that, as changed, it must have 
been within the power of the court to adjudge. The CA may use 
the Table of Equivalent Punishments, MCM, 1969 (Rev.), par. 
127c(2), as a guide in determining the relative severity of 
punishments. Analysis of Contents, MCM, 1968, pars. 88c, 127¢ 
(2). See also United States v. Johnson, 12 USCMA 640, 31 CMR 
226 (1962). 

17 USCMA 336, 38 CMR 134 (1967). 

The relative severity argument was based on the Table of Equiv- 
alent Punishments which equates 1 day CHL with forfeiture of 
1 day’s pay. MCM, 1969 (Rev.), par. 127c(2). 


79. 
80. 
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The Court found the issue to be “whether or 
not the pretrial agreement is an operative lim- 
itation on the divisible portions of the sentence,” 
that is, whether the agreement limited the 
amount of punishment to be approved in each 
category. With the issue so stated, the Court 
simply followed Monett where the Court had 
“relegated to the past” the doctrine of divisible 
portions as a rule of construction." 

The court in Brice did not address itself to 
one essential difference from Monett. Monett’s 
CA simply reduced in kind the punishment as 
adjudged by the court, that is he did not use 
his power to change the nature of the punish- 
ment. The Monett holding was that the approved 
sentence was less than the agreed sentence even 
though it was of a different nature. In Brice, 
there was no question that the approved sentence 
was less than the agreed sentence, even if the 
portions of the agreed sentence are regarded as 
divisible.*? The issue might have been more 
clearly stated in terms of exactly how the CA 
was permitted to act on the sentence under the 
terms of the agreement. Stated another way, 
was the CA permitted to change the nature of 
the punishment as well as to reduce it in per- 
forming his part of the agreement? Even if the 
agreement in Brice had contained a divisibility 
provision, a question would have remained as to 
whether the CA was required to reduce each 
part of the sentence before changing the nature 
of the punishment. The result in Brice can best 
be interpreted as allowing the CA to change the 
nature of the punishment before performing 
his part of the bargain, unless the agreement 
provides otherwise. Such a provision, for pur- 
poses of discussion, may be called a “no-change” 
provision.** 

The advisibility of “no-change” and divisibili- 
ty provisions is dependent on the circumstances. 
In theory, defense counsel could intentionally 
cause a great problem by negotiating a sentence 


where the board followed Brice but found the approved sentence 
of a suspended BCD and 5 months’ CHL and partial forfeitures 
to exceed the agreed sentence of a BCD and 6 months’ CHL. 
82. Compare Brice with United States v. Highsmith, 34 CMR 664 
(ABR 1964), where the board, on similar facts, concluded the 
agreement was ambiguous and should be interpreted in favor 
of the accused so as to prevent any changes in the nature of 
the punishment. Although Highsmith was criticized in Brice, 
it contains a good exposition of the arguments on both sides. 
83. The legality of a no-change provision might be questioned on 
the theory that it would be against public policy to restrict the 
CA’s powers of commutation because legally (if not factually) 
commutation may be exercised only in favor of the accused. 
Such a provision, however, appears always to operate in favor 
of the accused and in those few cases where it prevented com- 
mutation desired by the accused, it could be waived. Any pro- 
vision which enhances the reliability of negotiating a sentence 
and therefore the accused’s incentive to do so would be sup- 
ported by the general policy in favor of negotiated pleas. 


involving one type punishment, then arguing for 
another at trial. Standards of professional con- 
duct, however, clearly forbid misleading state- 
ments in negotiating a plea agreement.™ In ad- 
dition, the agreement may contain a condition 
precedent to any no-change or divisibility pro- 
vision that if the defense argues for a type of 
punishment which cannot be approved, the pro- 
vision is canceled. For the accused, these provi- 
sions may afford real protection where he bar- 
gains for a sentence not involving confinement 
or monetary penalties. Before agreeing upon the 
presence or absence of divisibility or no-change 
provisions, each party should weigh the proba- 
bility of the court adjudging various sentences 
and the effect of these provisions on the sentence 
which could then be approved. For example, as- 
sume an E-4 becomes involved in a moderately 
serious offense. He has no family, but serious 
financial problems and desires to be restored 
to duty. The accused offers a negotiated plea in 
order to avoid monetary punishments. The CA 
believes the man can be rehabilitated and so 
agrees to a sentence of 4 months’ CHL. Here both 
CA and DC should anticipate the possibility of 
an adjudged sentence involving 2 month periods 
of confinement and forfeitures as well as reduc- 
tion to E-1. A divisibility provision would pro- 
tect the accused in that event, for without it, 
the CA could approve most if not all of the mone- 
tary punishments.*® A _ divisibility provision 
alone would not of itself prevent the CA from 
changing the adjudged forfeitures into CHL 
under Brice, however. Any such commutation, 
of course, would have to be premised upon his 
viewing some CHL as a lesser punishment than 
forfeitures.** Even though the agreed sentence 
would accord with the accused’s view that CHL 
was lesser, such a change might be of doubtful 
legality. Complete protection, however, can be 
afforded only by agreement, 7.e., by including a 
no-change clause. 

The combination of both provisions would 
have the effect of limiting the approved sentence 
to the agreed CHL or adjudged CHL, whichever 
was less. The opposite of both provisions would 
not be consistent with the intent of both parties 
to the agreement. If the agreed sentence is 
viewed as a whole and the CA is allowed to use 
his commutation power, under the express terms 
of the agreement, the CA could commute 2 
months’ CHL to 2 months’ forfeitures, resulting 
in an approved sentence consisting of 4 months’ 
forfeitures and reduction. 





84. See Defense Function § 6.2(b) at 249, 253. 


85. United States v. Monett, 16 USCMA 179, 36 CMR 335 (1966). 
86. See discussion note 78, supra. 
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The above example merely illustrates the com- 
plexities of negotiating an agreement for sen- 
tence reduction. Regardless of what provisions 
are included in this area, sound practice requires 
that the intent of the parties be clearly ex- 
pressed. 

In some instances, confusion may arise over 
the meaning of no-change or divisibility pro- 
visions, or agreement on their use may not be 
possible. As an alternative, it may be useful to 
draft conditions precedent to vary the CA’s ob- 
ligation depending on the sentence adjudged by 
the court.*? For example, an agreement may pro- 
vide that if the court adjudges a BCD, the CA 
will approve only the BCD; but if the court does 
not adjudge a BCD, the CA will approve only 6 
months’ total forfeitures. As a means of provid- 
ing for contingencies in the adjudged sentence, 
conditions precedent are an acceptable substi- 
tute for divisibility or no-change clauses only 
insofar as they anticipate particular combina- 
tions of punishments. The contingency arrange- 
ment above provides for a certain result if a 
BCD is adjudged and another result if a BCD 
is not adjudged. A further contingency is not 
mentioned. What result is intended if the court 
does not adjudge 6 months’ forfeitures? If the 
court adjudges 2 months’ CHL and partial for- 
feitures, can the CA approve the adjudged sen- 
tence under Monett on the theory that it is less 
severe than 6 months’ total forfeitures? Or 
under Brice can he change the 3 months’ CHL 
into forfeitures increasing the amount of for- 
feitures adjudged? It is apparent that some 
provision is necessary to insure certainty of 
result, either a further condition precedent or a 
divisibility or no-change provision.® 

The major advantage of using conditions 
precedent rather than divisibility or no-change 
clauses is that some punishment may always be 
approved. The disadvantage is complexity. 
Where there are several variations to the CA’s 
obligations, the accused may have difficulty un- 
derstanding the agreement, especially where 
within each variable the CA may use his powers 
under Monett and Brice. 

Another problem with conditions precedent 
was raised by United States v. Bowers,®® where 





87. In JAGMAN § 0114b(1) (a), this is suggested as a possible type 
of agreement, but no forms are provided. 

88. In the light of Brice and Monett, limitations conditioned upon 
the adjudged sentence must be very clear to achieve the desired 
result. For example, if the court includes a BCD in the sen- 
tence, thereby invoking the sentence limitation of a BCD, is the 
CA bound to approve no more than a BCD or only a BCD? 
Clear language is required to avoid the possibility of commu- 
tation to 6 months’ CHL. 

89. 38 CMR 781 (CGBR 1967). 
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the agreement provided that if the court ad- 
judged CHL or restriction, the CA would not 
approve it. The court included 45 days’ CHL 
in its sentence. The CA approved 45 days’ hard 
labor without confinement, a result which was 
said in dictum to be within the agreement. In 
using conditions respecting possible adjudged 
sentences, it may be wise to specify all possible 
contingencies if any are specified. 

Agreements calling for suspension of the 
agreed sentence are another source of misunder- 
standing. Where the CA agrees to suspend all 
of one or more types of punishment disagree- 
ments are not likely to arise.*t Agreements for 
partial suspension, however, are another mat- 
ter. In United States v. Veteto,®* the pretrial 
agreement called for approval of not more than 
a BCD, 1 year CHL and total forfeitures with 
suspension of 6 months of the CHL and forfeit- 
ures. The court awarded a BCD and 6 months’ 
CHL and total forfeitures to the surprise of 
all concerned. The defense argued that the 
agreement obligated the CA to suspend 6 months 
of the amount of punishments adjudged, so 
that he would have to suspend all of the ac- 
cused’s sentence except the BCD. The Court 
agreed with the Government that the accused 
got more than what he bargained for, and that 
the agreement meant the CA would suspend 
any confinement in excess of 6 months. The 
Court held the language in Veteto’s agreement 
to be unambiguous. Apart from that, however, if 
Veteto had an honest albeit unreasonable belief 
that the CA was bound to suspend 6 months of 
whatever CHL was adjudged, then the agree- 
ment did not serve one of its primary purposes, 
7.€., avoiding conflict and convincing the ac- 
cused that he was treated fairly. This result 
could have been avoided had the parties inserted 
a provision indicating the effect of the suspen- 
sion language in the event that the Court ad- 
judged less CHL than the amount agreed upon. 





90. Inclusio unius est exclusio alterius. 

91, Agr ts to pend punitive discharges have been the sub- 
ject of litigation where they did not provide for remission at 
the end of the suspension. In United States v. Hamill, 8 
USCMA 464, 24 CMR 274 (1957), the pretrial agreement called 
for suspension of the agreed upon DD for the period of con- 
finement or review, whichever was later. The CA’s action sus- 
pended the DD but did not provide for t tic remissi 
The Court ascertained from the court’s inquiry into the guilty 
plea that the accused understood he would be restored to duty. 
The Court ordered remission of the DD or in the alternative, a 
rehearing. Subsequently, the Court declared suspension not 
terminating in remission unlawful; MCM, 1969 (Rev.), par. 
88e(1) so provides. See United States v. May, 10 USCMA 258, 








27 CMR 432 (1959); United States v. Cecil, 10 USCMA 371, 27 
CMR 445 (1959). 
92. 18 USCMA 64, 39 CMR 64 (1968). 
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Provisions governing the length of the period 
of suspension may result in ambiguity, parti- 
cularly where a formula is used. For example, 
in United States v. Williams * the CA agreed to 
approve the sentence as adjudged but suspend 
any discharge, all CHL and all forfeitures in 
excess of two-thirds pay per month. The suspen- 
sion was to run for the period of CHL adjudged, 
but in no case for more than 1 year. The court 
adjudged a BCD and total forfeitures but no 
CHL. The CA approved but remitted the BCD 
and approved two-thirds forfeitures for 6 
months. Approval of the BCD, even though later 
remitted, automatically reduced the accused to 
pay grade E-1, and consequently affected the 
amount of pay subject to forfeiture under the 
agreement. On review, the defense argued that 
since the suspension period was zero the CA 
had to disapprove the discharge, leaving the 
accused an E-4 and thereby entitled to one- 
third pay of an E—4, subject to suspended for- 
feiture. The action of the CA in approving, then 
remitting the discharge was held to be within 
the terms of the agreement, since remission 
was more beneficial to the accused than 
suspension.** 

Most of the problems concerning forfeiture 
provisions in agreements have been caused by 
their absence, i.e., where the parties forgot to 
express their intent in this area.® There should, 
of course, be a specific provision for each type 
of punishment including forfeitures and reduc- 
tion. In any provision respecting forfeitures, 
the exact amount per month as well as the total 
period should be specified.°* Where the parties 
agree on partial forfeitures, they should draft 
the provision so as to express their intent in the 
event that the accused is not reduced in grade. 
The period of pay to which forfeitures are to 
be applied may also be agreed upon.*” 


F. The Consideration: The CA’s Action on 
Matters Related to Approval of the Sentence 

In addition to his power to disapprove all or 
part of the sentence, the CA has several related 
powers, the use of which may indirectly affect 





93. 37 CMR 510 (ABR 1966). 

94. See also United States v. Stovall, 16 USCMA 291, 36 CMR 447 
(1966), where the agreement provided for a suspension period 
of 6 months and the Court held it to preclude the CA from 
suspending a BCD for 6 months plus the period of CHL. 

95. E.g., United States v. Monett, 16 USCMA 179, 36 CMR 335 
(1966). Compare United States v. Watts, 27 CMR 661 (ABR 
1959) (omission of forfeitures from agreement leaves accused 
in pay status until BCD executed). 

96. United States v. Johnson, 13 USCMA 127, 32 CMR 127 (1962) 
(where court sentenced accused to forfeiture of $70 for 6 months, 
CA could approve total forfeiture of only $70). 

97. Cf. United States v. Watts, 27 CMR 661 (ABR 1959). 


the sentence. The use of these powers may also 
be a subject of negotiation. The first of these 
is the power to impose pretrial confinement and 
to credit such time in computing the time to be 
served. Provisions crediting pretrial confine- 
ment are a source of misunderstanding, espe- 
cially where the court adjudges a shorter period 
of CHL than anticipated by the CA. 

In United States v. Clark, * the CA promised 
to approve “10 months confinement at hard 
labor, credit will be given for the period of pre- 
trial confinement served.” The accused had 
spent 79 days in pretrial confinement. The court 
adjudged 6 months’ confinement as part of the 
sentence, and the CA approved the 6 months 
without giving any credit. On appeal, Clark 
contended that he should be credited with 79 
days regardless of the court’s sentence. The 
Government position was that the agreement 
called for credit only in the event that the ad- 
judged sentence exceeded 10 months. The Court 
agreed, holding the provision unambiguous and 
imposing no separate obligation on the CA to 
reduce the adjudged sentence by the amount of 
pretrial confinement. In dissent, Judge Fer- 
guson pointed out that the majority’s position 
meant that the parties must have intended that 
if Clark received 10 months he would serve some 
6 and 1/3 months, whereas if he received 9 
months from the court, he would serve the full 
9 months. 

A third interpretation of the agreement in 
Clark appears to support the result reached by 
the majority. The provision can be read to re- 
quire subtraction of pretrial confinement from 
the agreed amount, regardless of the adjudged 
sentence, in determining the agreed CHL. Un- 
der the facts in Clark, the agreed maximum 
would then be 6-1/3 months’ CHL, and the CA’s 
action would be within the agreement. 

Whether or not the attorney drafting a pre- 
trial agreement agrees with the rationale or 
result in Clark, he can see the results of what 
may be called at least inartful language. In this 
area the drafter must be careful to provide for 
the unexpected sentence and to indiciate how 
“credit” for pretrial confinement is to be given: 
(a) by crediting such time only when (or only 
to the extent that) the adjudged CHL exceeds 
the agreed CHL; (b) by substracting it from 
the adjudged amount even if that is less than 
the agreed maximum; or (c) by subtracting 
such time from the agreed maximum regardless 
of adjudged sentence. If the last alternative is 
agreed upon, the word “credit” should not be 





98. 17 USCMA 26, 37 CMR 290 (1967). 
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used for it implies that the time will be sub- 
tracted in computing the sentence to be served. 

The problem of crediting pretrial confinement 
may be compounded in the case of a rehearing. 
Here the accused’s confinement between trials 
may be composed of both post-trial confinement 
and pretrial confinement. In United States v. 
Showalter,”® the accused had spent about 6 
months in post-trial confinement before his con- 
viction was reversed and a rehearing ordered. 
A pretrial agreement prior to the rehearing pro- 
vided that “I understand that time spent in 
post-trial confinement will not be deducted from 
the amount agreed upon (1 year CHL).” At the 
rehearing the court adjudged 1 year CHL. The 
CA approved without deduction and did not 
credit the time spent in post-trial confinement, 
apparently in accordance with the agreement. 
On review the provision negating such credit 
was held to be void as against public policy be- 
cause the Manual for Courts-Martial called for 
mandatory credit,’ and the time spent in post- 
trial confinement was credited to the accused. 
Showalter’s adjudged sentence of 1 year pre- 
determined this holding without regard to the 
meaning of the no-credit provision. Changing 
one fact will illustrate the problem. Suppose the 
court had adjudged 3 years. Could the CA have 
interpreted the agreement to mean that Show- 
alter would actually serve 1 year? Suppose that 
his action, using proper terminology, had ap- 
proved 114 years’ confinement but, in computing 
time to be served, had credited the 6 months. It 
is at least arguable that this action would not 
have violated the agreement, nor would it have 
been in violation of the Manual provision for 
mandatory credit. 

Since Showalter was decided, the Court of 
Military Appeals has extended the mandatory 
credit provision to include all pre-rehearing 
confinement subsequent to reversal of the origi- 
nal conviction.’ Under the rule of Showalter 
any provision not to credit such confinement is 
void. This simply means, however, that in com- 
puting the time to be served, the CA cannot 
agree not to subtract this time from the sen- 
tence as adjudged at the rehearing. This has no 
binding effect on the sentence to be approved 
pursuant to agreement. 

In negotiation of the sentence to be approved, 
both parties should view the agreed amount in 
the light of the mandatory credit rule. If they 
provide for credit in the agreed amount, the 





99. 39 CMR 377 (ABR 1968). 
100. MCM, 1969 (Rev.), par. 89c(8). 
101. United States v. Blackwell, 19 USCMA 196, 41 CMR 196 (1970). 
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result may well be double credit. For example, 
assume the accused has spent 334 months in con- 
finement since his first trial. The parties antici- 
pate that the rehearing will be held in 1 week. 
This means that the accused will be entitled to 
4 months’ credit in computing the time to be 
served on any sentence adjudged at the rehear- 
ing. The parties agree that the maximum CHL 
to be served should be 1 year. Assuming the 
court adjudges 2 years’ CHL, the time to be 
served will depend on whether the parties antici- 
pate the effect of the mandatory credit rule. If 
there were no pretrial agreement and the CA 
approved CHL as adjudged, the accused would 
be credited with 4 months and therefore serve 
20 months. If the agreement provides for ap- 
proval of 1 year, he will be credited with 4 
months and actually serve 8 months. If the 
parties anticipate this and agree upon approval 
of 16 months, the accused will serve 12 months, 
in accordance with their intent. If the parties 
“credited” the accused in the agreed maximum 
by reducing it to 8, the result would be that he 
would serve only 4 months. The latter result is 
caused by the operation of the mandatory credit 
rule, which provides that credit must be given 
in computing the CHL, that is, by subtracting 
time from the sentence as adjudged and 
approved. 

The power of the CA to impose post-trial re- 
straint pending review is closely allied to his 
action on the sentence, at least from the ac- 
cused’s viewpoint. Especially where a pretrial 
agreement provides for disapproval or suspen- 
sion of all CHL, the imposition of post-trial re- 
straint may appear to defeat the intent of the 
agreement. In certain instances, it may be de- 
sirable to include a provision respecting post- 
trial restraint. The problem is illustrated by 
United States v. Moore *? where the agreement 
provided for suspension of all unexecuted por- 
tions of the sentence for a period of 15 months. 
After trial the accused had spent 76 days in 
post-trial confinement awaiting the CA’s action. 
On review he contended that he was entitled to 
reversal of his conviction because the CA had 
not acted in accordance with the agreement. The 
Court noted that the accused had not attacked 
the legality of his post-trial confinement and that 
nothing in the agreement obligated the CA to 
complete review within a specified period of 
time. The Court held that reversal was not an 


' appropriate remedy for any injustice in impos- 
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ing confinement and suggested that other means 





102. 19 USCMA 274, 41 CMR 274 (1970). 
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of relief would have been more appropriate.’ 

Although remedies may exist to correct the 
kind of inequity complained of in Moore,™ the 
simplest solution is to provide against such a 
contingency in the agreement. A provision gov- 
erning post-trial confinement may also be useful 
where close jurisdiction questions are raised by 
a case. Here the accused may expect reversal on 
review and prefer to postpone any restriction 
or confinement until final determination of the 
issue. 

The legality of provisions to defer any sen- 
tence to confinement or not to impose post-trial 
restraint may be questionable in the light of the 
general rule that only the plea, sentence and 
charges may be the subject of a pretrial agree- 
ment.’® But holdings in the area of illegal pro- 
visions have all dealt with the waiver of various 
rights of the accused, not with provisions for 
his benefit. Moreover, post-trial confinement af- 
fects the accused in much the same way as an 
executed sentence to confinement. Any argument 
that such a benefit would unlawfully induce a 
guilty plea would fall along with arguments that 
sentence benefits unlawfully induce the plea. On 
the other hand, a reverse provision that the ac- 
cused agrees to post-trial confinement or that he 
agrees not to contest its legality would likely 
be against public policy because of the require- 
ment for a judicial decision by the CA prior to 
imposition of any post-trial confinement.’ 

Where a provision is included relating to post- 
trial confinement or deferral, there should, of 
course, be a provision for canceling the CA’s 
obligation in this respect (but not necessarily 
the entire agreement) if the accused by his own 
misconduct changes the circumstances leading 
to the provision. Such cancellation should be 
premised upon the same type of proceedings as 
required for cancellation of any recission of 
deferral.*” 





103. Since the period of suspension had nearly run, the Court did 
not remand to inquire into the legality of the confinement, say- 
ing any such action could be taken if the suspension were 
vacated in which case the accused could be entitled to additional 
sentence credit because of illegality. 

104. In Moore the Court cited Walker v. United States, 19 USCMA 
247, 41 CMR 247 (1970), where it had required exhaustion of 
remedies under Article 138, UCMJ as a prerequisite to extraor- 
dinary relief. In cases where a pretrial agreement calls for 
disapproval (or perhaps suspension) of confinement and any 
discharge, the legality of imposing post-trial restraint may be 
questioned. Cf. MCM, 1969 (Rev.), par. 44e; Reed v. Ohman, 
19 USCMA 110, 41 CMR 110 (1969). Excessive delays in review 
may also be held to prejudice the accused. See, e.g., United 
States v. Ervin, 20 USCMA 99, 42 CMR 291 (1970). 

105. United States v. Brady, 17 USCMA 614, 38 CMR 412 (1968); 
United States v. Cummings, 17 USCMA 376, 38 CMR 174 (1968). 

106. Reed v. Ohman, 19 USCMA 110, 41 CMR 110 (1969). 

107. Both trial and defense counsel should be permitted to submit 
relevant information. Jd. Collier v. United States, 19 USCMA 
511, 42 CMR 113 (1970). 
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G. The Consideration: The CA’s Action on the 
Charges 


The second major source of consideration pos- 
sessed by the CA is his power over charges 
which have been preferred. The CA has wide 
discretion with respect to their disposition. He 
can dismiss them before referral,?® withdraw 
them after referral and dismiss them,’”® or he 
can disapprove findings of guilty upon them 
and dismiss them after the trial."° These powers 
relate to entire specifications and charges as 
well as to portions of them. 

In accordance with recommendations con- 
tained in this article, it will be assumed that 
negotiations are conducted subsequent to refer- 
ral to trial. The use of this recommended prac- 
tice makes the CA’s consideration in reducing 
charges clear.‘ The problem in this area is not 
determining what the consideration is. Rather 
it is whether the accused will receive a windfall 
despite an eventual plea of not guilty. 

Unlike a pretrial agreement which provides 
only for reduction of sentence, an agreement 
involving reduction of charges seemingly re- 
quires the CA to perform his consideration be- 
fore the accused performs his. Even though the 
CA may have already reduced the charges, the 
accused by law cannot be required to plead guilty 
and may also withdraw a guilty plea at any time 
before sentence in the discretion of the judge.” 
The use of conditions precedent may not satis- 
factorily anticipate contingencies as they do 
in the case of reduced-sentence agreements. 
Where a pretrial agreement involves reduction 
of charges the problem caused by a change of 
plea (for whatever reason) varies with the time 
at which it occurs. The first critical time is the 
making of a request for trial by military judge 
alone or the beginning of trial, whichever occurs 
first. Before this time, if the accused withdraws 
from the pretrial agreement, any charges pre- 
viously withdrawn may be re-referred for 
trial. In addition, charges previously reduced 
may be amended at the direction of the CA.™* 





108. MCM, 1969 (Rev.), pars. 32d, 33f, 35a. 

109. Id. par. 56. 

110. Id. par. 86a. 

111. Formalizing the procedure makes the CA’s consideration clear, 
as well as protecting against claims of overcharging. See dis- 
cussion note 16, supra. 

112. United States v. Politano, 14 USCMA 518, 34 CMR 298 (1964). 

113. As long as withdrawal before this time is not for an “improper 
motive,” the charges may be re-referred. MCM, 1969 (Rev.), par. 
56a. In order to avoid any implication that he has directed 
the preferral of charges, id. par 5a(4), the CA should not dis- 
miss them before ‘trial, i.e., he should withdraw charges in 
accordance with the agreement but hold them pending fulfill- 
ment of the agreement. 

114. Id. pars. 33d, 35a, 6556. 
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The accused is not likely, however, to announce 
a change of heart at this early stage. A change 
of plea usually becomes apparent only after this 
first critical point, i.e., request for trial by mili- 
tary judge alone or beginning of trial. After this 
point, any actions taken by the CA to recoup his 
position are circumscribed. Any action involv- 
ing withdrawal of charges must be based upon 
good cause shown in the record of trial.“° This 
requirement, of course, imposes no burden 
where the CA can restore his position by re- 
referring the additional charges *** which have 
been withdrawn. 

The second critical point in time is arraign- 
ment. After this point the CA can no longer di- 
rect amendments or re-refer additional charges 
to regain his prior position.” At this point, the 
CA appears to be forced to withdraw and re- 
refer to recoup. 

It is debatable whether the charges may be 
withdrawn because of the accused’s failure to 
fulfill his part of the bargain. It is certainly 
tenable that the good cause required for with- 
drawal is present because the CA must with- 
draw and re-refer the case in order to prevent 
the accused’s receiving a windfall.1‘* The point 
has never been ruled upon, however, and there 
is at least enough doubt to inspire appellate liti- 
gation. More important, the time and paper- 
work involved in withdrawal and re-referral, as 
well as the legal issue, may be avoided by a 
rather simple expedient in drafting the agree- 
ment. Rather than making the CA’s considera- 
tion the performance of an act (withdrawal at 
time of agreement), his part of the bargain may 
be a promise. That promise is to authorize the 
trial counsel to strike certain elements or 
charges at trial. Further, the authorization may 
ripen into an order upon the happening of cer- 
tain events, e.g., the entry or acceptance of a 
guilty plea to the agreed charges. 

The foregoing type of provision leaves one 
contingency unanswered—a change in plea after 
acceptance of plea. The charges or elements to 








115. Id. par. 565. 

116. Where entire charges are withdrawn pursuant to a pretrial 
agreement, they may be re-referred. Where charges have been 
reduced, the greater charge may be re-referred. Id. par. 655. 
The judge may then dismiss the lesser charge to avoid 
multiplicity. 

117. Id. par. 656. Any substantial amendment, as by increasing the 
charge, would appear to amount to an additional charge. 

118. In United States v. Fleming, 18 USCMA 524, 40 CMR 236 (1969) 
the accused’s plea of guilty was not accepted by the judge and 
the case was withdrawn from the court because of the change 
in plea. The accused was transferred to Camp Pendleton for 
trial where the case was re-referred for trial. The withdrawal 
was held improper because a practice of trying only guilty- 
plea cases was contrary to public policy. 
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be stricken cannot be kept alive past the findings 
portion of the trial. If the accused is arraigned 
on the original full set of charges and in accord 
with the agreement pleads guilty only to reduced 
charges, his plea to the rest would be deemed to 
be not guilty, whether he stood mute or so 
pleaded.*** The findings upon his pleas to the 
lesser charges would operate as an acquittal of 
the greater charges.” 

If the charges cannot be kept alive after find- 
ings, it appears that the CA can recoup only 
by withdrawing the case and re-referring it to- 
gether with the additional charges. The legal 
issue as to good cause for withdrawal cannot 
be avoided. Where the accused simply changes 
his plea the judge might, within the bounds of 
discretion, refuse to allow the change because 
of reliance by the CA on the plea in reducing 
charges.**! As indicated before, the involuntary 
change of plea caused by an inconsistent state- 
ment can be avoided in nearly all cases by an 
adequate inquiry into the factual basis for the 
plea prior to acceptance.’?*? Under limited cir- 
cumstances a solution may be afforded by an 
agreement based on the CA’s discretionary 
power to disapprove findings on review. In such 
an agreement, the accused would agree to plead 
guilty to all charges and would be convicted and 
sentenced on them. The CA would perform his 
consideration at the time of his action on the 
record of trial, approving only findings on lesser 
charges. Without additional consideration on 
the part of the CA this type agreement might 
be of little benefit to an accused because the 
reduction of charges would take place after sen- 
tencing on the full set of charges. It could be 
made workable, however, if the CA agreed also 
to limit the sentence to be approved. Such an 
arrangement would be disadvantageous to the 
accused only in limiting his opportunity to 
“beat” the agreed-upon sentence in court. On 
the other hand, it results in whatever collateral 
benefit derives from having been convicted of 
lesser charges and affords protection in terms of 

(Continued on page 141) 





119. MCM, 1969 (Rev.), par. 70a. 

120. MCM, 1969 (Rev.), par. 74d(3). 

121. In United States v. Politano, 14 USCMA 518, 34 CMR 298 
(1964), the Court held the trial judge’s refusal to permit a 
change of plea on all charges was within his discretion where 
the reason for the change was that the judge had declared a 
guilty plea to one of the charges improvident. 

122. See note 48, supra, and accompanying text. 


eo @ 


BABBIDGE: 


A TIME FOR CHANGE 


CAPTAIN 
ARTHUR W. TIFFORD 
USMCR* 


In United States v. Babbidge the Court of Military Appeals upheld 
the introduction by the prosecution of “conclusions” reached by Gov- 
ernment doctors based on a psychiatric examination of the accused in 
which the accused was required to participate. The decision, a depar- 
ture from previous holdings, raises several collateral Article 31-related 
problems which Captain Tifford explores in depth. He suggests that 
perhaps the most troublesome of the issues relates to the presence of 
counsel at psychiatric examinations and concludes that an accused 
should have an absolute right to counsel’s presence at any such 


examination. 


NTIL RECENTLY, an accused person in 
the military could, by remaining silent 
under Article 31, UCMJ, when examined by 
Government doctors, foreclose effective psychi- 
atric examination. This prevented the prosecu- 
tion from presenting expert rebuttal testimony 
on the issue of sanity except by hypothetical 
questions posed to experts who had not exam- 
ined the accused. This result, a distortion of the 
adversary system, has been changed by United 
States v. Babbidge. 
In Babbidge, the accused was required, over 
defense objection, to submit to and cooperate in, 





*Captain Tifford is currently an instructor at the Naval Justice 
School, Newport, Rhode Island. He received the B.A. Degree from 
Queens College, New York, in 1965 and the LL.B. Degree from 
Brooklyn Law School in 1967. He is a member of the Bar of the 
State of New York, Bar of the State of Florida, and admitted 
to practice before the U.S. District Court for the Southern District 
of the State of Florida. 

1.18 USCMA 327, 40 CMR 39 (1969). Contrary to his plea, 
Babbidge was found guilty of two counts of wrongful communi- 
cation of a threat, but an Air Force board of review reversed his 
conviction, finding it “incorrect in law and fact.” United States 
v. Babbidge, No. 20206 (AFBR 23 May 1969). The Judge Advo- 
cate General of the Air Force appealed to the Court of Mili- 
tary Appeals and therein certified the question of the propriety 
of compulsory pretrial psychiatric evaluation which the board 
of review deemed violative of Article 31, UCMJ. 
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a psychiatric examination and evaluation by 
Government doctors as a condition precedent to 
presenting expert psychiatric testimony at trial. 
At trial, the prosecution introduced a stipulation 
reciting only the conclusions of the examina- 
tion 2 and omitting any possibly incriminating 
evidence.* The Court of Military Appeals upheld 
the trial judge’s admission of the stipulation 
when the only information made known to the 
court-martial would be the fact of a sanity hear- 
ing and the board’s conclusions.* The Court 
found the accused’s rights under Article 31, 
UCMJ, were not violated unler such a 
procedure. 

In so holding, the Court also said that “when 
an accused opened his mind to a psychiatrist in 
an attempt to prove temporary insanity, his 
mind was opened for a sanity examination by 
the Government. His actions constituted a 





2. Id. at 328. This examination was court ordered. 

3. Specifically, the stipulation informed the court-martial that a 
Government sanity board had examined the accused, that all 
members concurred in finding him mentally responsible at the 
time of the offenses, and that he was able to adhere to the right 
at that time, with present capacity to stand trial. Id. 

4. Id. at 332. 
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qualified waiver of his right to silence under 
Article 31.’> 

The rationale of the court was based on lan- 
guage found in two cases: United States v. 
Albright ® which said: 


The manifest purpose of the (psychiatric) examina- 
tion in this case was, and the proper objective of a 
mental examination in any criminal case where the 
defendant’s sanity is in issue should be, not to obtain 
knowledge about the facts concerning the defendant’s 
participation in the criminal acts charged, but... 
whether he possessed the requisite mentality to be 
guilty . . . assuming that his guilt is otherwise estab- 
paar 


and Pope v. United States: § 


. . . Whether one frames his approach in terms of 
waiver or of fundamental fairness buttressed with ap- 
propriate protective instructions . . . we fail to per- 
ceive any constitutional violation or prejudicial 
error. . . . It would be a strange situation, indeed, if, 
first, the government is to be compelled to afford the 
defense ample psychiatric service and evidence at 
government expense and, second, if the government is 
to have the burden of proof, as it does with (this) 
issue . . . and yet to be denied the opportunity to have 
its own corresponding and verifying examination, a 
step which perhaps is the most trustworthy means of 
attempting to meet that burden... .° 


Accordingly, at a Government compelled 
psychiatric evaluation, an accused need not be 
advised of, nor entitled to exercise, his right to 
counsel,”® the language in United States v. 
Wade™ to the contrary notwithstanding. And 
despite the absence of warnings, the presence of 
counsel and other Article 31 warnings, the con- 
clusions of the examining doctors are admissible 
at trial to rebut defense evidence.’? The same 
rule applies to psychological testing incidental 
to and part of the psychiatric evaluation.” 


QUESTIONS RAISED BY BABBIDGE 
Babbidge may be limited to situations where 





Id. 

- United States v. Albright, 388 F.2d 719 (4th Cir. 1968). 

- Pope v. United States, 372 F.2d 710 (8th Cir. 1967), rev’d on 
other grounds, 392 U.S. 651 (1968). 

- United States v. Babbidge, 18 USCMA at 331. 

. Id. at 330. The Court of Military Appeals also quoted the 

following language from Alexander v. United States, 380 F.2d 

33, 39 (8th Cir. 1967): “It would violate judicial common sense 

to permit a defendant to invoke the defense of insanity and 

foreclose the Government from the benefit of a mental exami- 

nation to meet this issue ... [this] ... ‘would lend to an 

absurdity and would be a travesty on justice.’ ”’ 

United States v. Wilson, 18 USCMA 400, 40 CMR 112 (1969). 

United States v. Wade, 388 U.S. 218 (1967). 

United States v. Schnell, 18 USCMA 410, 40 CMR 122; United 

States v. Wilson, 18 USCMA 400, 40 CMR 112 (1969). See also 

United States v. White, 19 USCMA 338, 41 CMR 338 (1970). 

United States v. Rose, 19 USCMA 51, 41 CMR 51 (1969), citing 

Babbidge and Wilson. 
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the accused has already opened his mind to a de- 
fense psychiatrist. Will Babbidge apply when 
the only evidence involving the accused’s in- 
sanity comes from the testimony of the accused 
or nonexpert witnesses other than the accused 
while on the witness stand? Similarly, is the 
Government entitled to a psychiatric examina- 
tion when pretrial authorities other than the 
defense counsel wish to have the accused so 
evaluated, or, when by his conduct, demeanor 
or deportment while in court but not on the wit- 
ness stand, an accused prompts a military judge 
or court member to desire inquiry into his men- 
tal condition? An examination of these questions 
and significant collateral considerations follows. 

In regard to the first question, the rationale 
of Babbidge indicates the Government should be 
entitled to a psychiatric examination. What the 
Court of Military Appeals found objectionable 
in not providing for a Government examination 
was that the Government cannot otherwise have 
a reasonable chance of sustaining its burden 
of proof. 

Where a sanity issue is raised by pretrial au- 
thorities other than the defense counsel, the 
military judge, or a court member, the problem 
is more perplexing. Considering the relief sought 
by the trial counsel in Babbidge the availability 
of a meaningful remedy in this second situation 
is severely limited. In Babbidge the prosecution 
“moved that the testimony of the accused’s 
psychiatrist be excluded unless the accused sub- 
mitted to a psychiatric examination by the Gov- 
ernment.” '* Hence, the Court’s decision must be 
viewed within those confines. The qualified or 
pro tanto waiver theory adopted by the Court ° 
should only be effected, in the very words of the 
Court, “Cwlhen the accused opened his mind to 
a psychiatrist in an attempt to prove temporary 
insanity. . . .” 16 

The Court of Military Appeals’ failure to re- 
verse their decision in United States v. Kemp ™* 
should be further authority for the position that 
when a sanity issue is raised by means other 
than defense experts, Article 31 rights should be 
available to an accused to assert when examined 
by a Government board. In Kemp the accused re- 
fused to discuss the offense charged against him 
with Government psychiatrists, relying on his 
Article 31 rights. During the examination of one 
of those psychiatrists, the trial counsel elicited 
responses which informed the court-martial of 





. United States v. Babbidge, 18 USCMA at 328. 
. Id. at 332. 
. Id, 


. United States v. Kemp, 13 USCMA 89, 32 CMR 89 (1962). 
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the accused’s reliance on Article 31 and his re- 
fusal to cooperate. The question in Kemp was 
whether an accused, in relying on his Article 31 
right against self-incrimination, can have that 
fact disclosed against him at trial. The Court of 
Military Appeals reversed Kemp’s conviction, 
saying the trial counsel’s action in developing 
this fact before the court-martial was prejudi- 
cial. Based on the court’s holding in Kemp an ac- 
cused has an unqualified right to remain silent 
when appearing before a Government sanity 
board, yet the holding of Babbidge is that no 
such right exists. This contradiction was 
stressed by Judge Ferguson in his dissenting 
opinion in Babbidge where he said: 


[i]t goes without saying, that, if one has a right 
guaranteed by the Constitution, he may not be de- 
prived of that right as a condition precedent to the 
exercise of another right, also guaranteed by the Con- 
stitution—that of presenting the testimony of his own 
witnesses . . . Notwithstanding my brother’s footnote 
reference to Kemp, I do not perceive how the under- 
lying rationale of that case—an accused’s unqualified 
right to remain silent in such circumstances—can be 
distinguished from the case at bar. It seems to me that 
if trial counsel could not comment on Kemp’s refusal 
to cooperate ... it is clear he could not be ordered 
to do so. If, as the majority now hold, that right is 
not unqualified . . . Kemp should be overruled. 


However, no one in Kemp... apparently believed 
that such an order, having as its purpose assistance to 
the Government in the perfection of its case, would 
have been valid. In my opinion, an order under such 
circumstances would be illegal as in contravention of 
a Constitutional right and Article 31.* 


But the majority of the court had no difficulty 
with this apparent contradiction for it said in 
the footnote to which Judge Ferguson referred 
in the preceding quote: 


It has been suggested that... Kemp... is appli- 
cable to the case at bar. To the contrary, it is totally 
unrelated for Kemp waived no statutory or constitu- 
tional right. Indeed, he claimed his rights under 
Article 31 . . . by refusing to speak of his offense at a 
psychiatric board proceeding. This fact was thereafter 
put in evidence at his trial. Thus, the issue in Kemp 
centered upon the action of trial counsel in eliciting 
from a Government psychiatrist testimony that an 
accused had claimed his rights under Article 31 when 
before the board.” 


Thus, despite the manner in which a sanity issue 
is now raised, the prosecution probably now has 
the opportunity to examine the accused, pro- 
vided Babbidge’s mandate is followed and only 





18. United States v. Babbidge, 18 USCMA at 333-34. 
19. Id. at 329. 
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the fact and findings of such an examination are 
introduced at trial.*° 

In support of the foregoing contention it 
should be apparent that were a trial counsel to 
move in an Article 39(a) session for a court 
order compelling an accused’s submission to 
psychiatric evaluation because of his doubtful 
sanity, the military judge would grant the mo- 
tion despite the fact that defense experts had 
not yet testified. The justification would proba- 
bly be couched in terms indicative of avoiding 
the same motion once the defense called its first 
psychiatrist to the witness stand. In addition to 
requiring more knowledge about the accused’s 
mental condition from sources other than the 
accused himself, a military judge, even at that 
early stage of the proceedings, could grant the 
motion in the interests of justice.? 

The facts of United States v. Wilson ** could 
further support the propriety of a motion com- 
pelling early psychiatric examination. In Wil- 
son, which was tried prior to Babbidge, the ac- 
cused, subsequent to an Article 32 pretrial 
investigation and ove: defense objection, was 
taken to a military hospital for psychiatric eval- 
uation. At trial the doctor who testified for the 
prosecution in rebuttal was specifically in- 
structed not to mention the accused’s reliance 
on Article 31 during the interview or even the 
fact of the interview.** So limited, neither ap- 
pellate counsel nor the reviewing authorities had 
any difficulty accepting the concept of compul- 
sory pretrial psychiatric examinations, even in 
the absence of warnings or the presence of 
counsel.** The court specifically said: 





20. The majority of the court’s attempt to distinguish Kemp from 
Babbidge is tenuous, however. In order to avoid a contradiction 
Kemp must not have been ordered to submit to the psychiatric 
examination, and this may not have been so. At Kemp’s trial, a 
doctor testified that he examined him, consulted his background 
and record, and “considered information pertinent to the ac- 
cused which was received from a psychiatric board at Valley 
Forge Army Hospital.” United States v. Kemp, 13 USCMA at 96. 
Had Kemp been ordered to this examination after he was 
suspected of the offense for which he was tried, then Judge 
Darden acknowledged as unqualified the right of silence which, 
in the majority opinion, he characterized as qualified. 

21. See also MCM, 1969 (Rev.), par. 122a, which says, [a]lthough the 
defense usually raises the issue of insanity by producing evidence 
of mental irresponsibility or lack of capacity, it is the duty of the 
court to call for evidence on this matter whenever there is 
reasonable indication that such an inquiry is warranted in the 
interest of justice.” 

22. United States v. Wilson, 18 USCMA 400, 40 CMR 112 (1969). 

23. He was also asked by trial counsel to render his opinion based 
only on the accused’s health record, his testimony at the pre- 
trial investigation, the statement of the witnesses, and the 
testimony of the accused’s expert witnesses. Jd. at 402. 

24. To be sure, the holding in Wilson is that there is no right 
to counsel presence or warnings at a compulsory pretrial psychi- 
atric examination. See also United States v. Schnell, 18 USCMA 
410, 40 CMR 122, where no Article 31 warnings were given 
to the accused. : 
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The fallacy of the “fruit of the poisonous tree” reason- 
ing [the theory on which the appellate defense counsel 
based his brief] in this case is that it misconceives the 
nature of the tree. The metaphor can be applied only 
if one equates professional psychiatric examination in 
a Government hospital with breaking down doors, 
surreptitiously tapping telephones, or forcing the way 
into a bedroom of the accused. We reject the conten- 
tion that the examination was unconstitutional, unlaw- 
ful, or improper. Consequently, we must hold the 


conclusions based on such examinations are un- 
tainted.* 


The reasoning behind this position was predi- 
cated on language taken from Counselman v. 
Hitchcock,** which is quoted in Miranda v. Ari- 
zona.’ Since the object of the psychiatric exami- 
nation is not to obtain proof against an accused, 
the Fifth Amendment privilege, which is de- 
signed to prevent persons from becoming wit- 
nesses against themselves during an investiga- 
tion, is not applicable. This being the case, the 
need for counsel no longer exists. Wilson and 
United States v. Schell,” therefore, logically fol- 
low the Babbidge doctrine with respect to three 
questions: the right to presence of counsel at a 
pretrial psychiatric examination ; the need to ad- 
vise accused persons of their rights under 
United States v. Tempia; *° and the need to ad- 
vise accused persons of their rights under 
Article 31. 

The cases of United States v. Ross® and 
United States v. Hayes,** although somewhat 
consistent with the first three cases in this new 
area, raise further questions, particularly with 
regard to the right to counsel. In Ross, an ac- 
cused, after preferral of charges against him, 
was sent to a sanity board at which the presiding 
officer ordered psychological tests. Without any 
warnings or notice to the assigned defense coun- 
sel, the accused was administered the psycholog- 
ical tests. The court reasoned that where there 
is no right to the presence of counsel no preju- 
dice could result from the failure to give notice. 
However, the court went on to say counsel 


25. United States v. Wilson, 18 USCMA at 409. 

26. Counselman v. Hitchcock, 142 U.S. 547, at 562 (1892). The 
Fifth Amendment privilege against self-incrimination is ‘as 
broad as the mischief against which it seeks to guard . . . [to] 
insure that a person should not be compelled, when acting as a 
witness in any investigation, to give testimony which might show 
that he himself had committed a crime.” 

27. Miranda v. Arizona, 384 U.S. 436 (1966). 

28. Cases cited note 12 supra. 

29. United States v. Tempia, 16 USCMA 629, 37 CMR 249 (1967). 

30. United States v. Ross, 19 USCMA 51, 41 CMR 51 (1969). 

31. United States v. Hayes, 19 USCMA 60, 41 CMR 60 (1969). 
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should have been notified.*? Why the court indi- 
cated counsel should have been notified is puz- 
zling, unless the court was beginning to doubt its 
former position. 

Any doubt as to the holding in Ross, however, 
was eliminated by Hayes. In Hayes * a civilian 
defense counsel requested the psychiatric exam- 
ination but had not requested notification of the 
hearing. The defense was neither given notice 
nor provided with the record and transcript of 
the sanity board. On appeal the accused con- 
tended these deficiencies deprived him of effec- 
tive assistance of counsel.* Relying substan- 
tially on the language in Wax v. Pate, the 
Court of Military Appeals decided that while 
notification of the impending hearing should 
have been given to the accused and his counsel, 
its absence was not prejudicial. In Waz the 
accused while in custody was examined by a 
Government psychiatrist. The examination con- 
sisted of twenty minutes of silence although 
Wax did nod his head when asked if he had 
served in the Armed Forces. When he requested 
counsel the examination was terminated. Based 
partially on this examination he later testified 
that the accused was sane. Further, the Court 
also concluded in Hayes that the absence of 
counsel at the evaluation did not preclude de- 
fense counsel from effectively cross-examining 
adverse medical experts. 

On the facts of Hayes, a question arises as 
to whether the court would distinguish a situa- 
tion where a defense counsel had requested noti- 
fication. In view of the consistency of Ross and 
Hayes, and the court’s reliance on Wax v. Pate, 
it is unlikely that such a distinction would be 
made. 

The Court in Hayes also found no prejudice 
in the failure to provide the defense with tran- 
scripts or tape recordings of the psychiatric 
interview. In so deciding, it again relied on 
Waz v. Pate’s distinguishing these examinations 





32. MCM, 1969 (Rev.), par. 44h, requires a trial counsel to deal 
with an accused only through his counsel. 

33. Hayes was decided on November 14, 1969, one week after Ross. 

34. With regard to the notice element, the accused argued he was 
entitled to consult with and receive the benefit of counsel prior 
to the hearing, and without notice this is not possible; on the 
absence of the transcript, he asserted that without such effec- 
tive cross-examination was precluded. United States v. Hayes, 
19 USCMA at 63. 

35. Wax v. Pate, 409 F.2d 498 (7th Cir. 1969). The Court of 
Appeals for the Seventh Circuit, in adopting the language of the 
trial court said: “that none of the constitutional deficiencies 
said to be inherent where a defendant lacks counsel at a line-up 
appear to be inherent where he lacks counsel at a pretrial 
psychiatric examination, we conclude that the ‘critical stage’ 
rationale of United States v. Wade has no application to such 
an examination.” Wax v. Pate, 298 F. Supp. 164, 170 (1969). 
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from the “critical stages” of pretrial proceed- 
ings in which counsel is now required under 
United States v. Wade.** 


THE TROUBLE WITH BABBIDGE 


In addition to the questions raised by Bab- 
bidge and the first four cases which followed 
it, there are certain difficulties with its imple- 
mentation which apply equally to the prosecu- 
tion and defense. These difficulties indicate that 
Babbidge should be modified either by eliminat- 
ing the compulsory psychiatric examination or 
by abandoning the position that such is not a 
critical stage of the criminal proceeding and 
does not require presence of counsel.** 

The first of these difficulties was created by 
United States v. White, the most recent case in 
this area. In White the accused received ade- 
quate warnings under Article 31 but inadequate 
right to counsel warnings at a pretrial psychi- 
atric examination requested by his company 
commander. At trial he testified that he did not 
remember doing certain things,*® in support of 
other defense evidence that he had been suffer- 
ing from a dissociative reaction. The prosecu- 
tion attempted to impeach White by calling a 
psychiatrist who testified in rebuttal that the ac- 
cused may have been able to remember these 
things albeit with difficulty.*° But when examin- 
ing this doctor, the trial counsel employed the 
pronoun “it’’ when referring to White’s memory 
difficulties. In argument the trial counsel then 
asserted that the psychiatrist said White could 
remember “it”? with some prodding, construing 
that pronoun to mean the very shooting White 
denied remembering. The court-martial may 
also have construed this latter’use of that pro- 
noun in similar fashion.*! 





36. United States v. Wade, 388 U.S. 218 (1967). 
37. United States v. White, 19 USCMA 338, 41 CMR 338 (1970). 
38. White testified that he did not know what he was doing and did 


not remember taking out the gun or pulling the trigger. Jd. at 
339. 


39. Id. 

40. The relevant portion of jhe examination of the doctor was as 
follows: 
“Q. Captain Johnson, did the accused exhibit any sort of 
amnesia during your examination. 
A. No, not amnesia. He experienced a great deal of difficulty 
communicating with me and the oth rs who examined him, but 
not amnesia in that being a total inability to remember. 
Q. When you did examine him, if you did pursue it, then he did 
remember. 
A. With difficulty he did.” Id. at 339. Then the trial counsel 
argued, “Now, the accused says he doesn’t recall. The 
psychiatrist said it took a little prodding, sure, it bothers him 
and it would bother me if I had done what he did. He doesn’t 
recall, but the psychiatrist said that when he talked to him if 
you prod him he remembers.” /d. at 340. 

41. Id. at 340. 
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The Court of Military Appeals set aside the 
findings, holding that the psychiatrist’s testi- 
mony could have misled the court-martial into 
believing the accused’s utterances at the psy- 
chiatric examination contradicted his trial testi- 
mony. The Court stated that the specific utter- 
ances made during a Government examination 
may not be used to contradict trial testimony 
unless the accused has been given full warn- 
ings.*? The Court predicated its holding on the 
rationale of Babbidge that the purpose of the 
examination is not to gather evidence to prove 
the commission of the crime but rather to deter- 
mine mental responsibility irrespective of such 
proof. Here, however, the psychiatrist did not 
testify that in his opinion the accused was capa- 
ble of remembering what transpired at the time 
of the offense. Instead, his testimony could be 
construed as referring to specific statements 
made by the accused and this excess prompted 
the court’s curative action. 

The trouble created by White is its perpetua- 
tion of the purported contradiction concerning 
the right to the presence of counsel and the 
warning requirements first mentioned by Judge 
Ferguson in his dissent in Babbidge. The law of 
contradiction says that a thing cannot both be 
and not be at the same time. An accused, there- 
fore, either does or does not have a right to 
counsel at a pretrial psychiatric examination 
conducted by Government doctors. He cannot be 
said to be in a “critical stage” of a criminal 
proceeding ex post facto depending on evidence 
introduced by the prosecution at trial; critical 
stages are determined by law, not the fact that 
a prosecutor follows a certain course of action 
at trial. 

Nor is the apparent contradiction limited to 
the right to the presence of counsel and appro- 
priate warnings. In his dissent in White, Judge 
Quinn ** said: 

Since the accused’s answers may be used against him, 

he has the right to refuse to answer any questions. He 


is, therefore, entitled to be informed of his rights 
under Article 31... .“ 





42. The dissent said that since the court relied on Wax v. Pate, 
which held pretrial psychiatric examinations not to be a 
“critical stage’”’ of the proceedings, only Article 31 warnings 
were required. Those warnings having been properly given, the 
findings need not be set aside. Jd. at 341. However, Judge Quinn 
concurred with Judge Darden in Schnell whose facts showed 
neither Article 31 nor right to counsel warnings to have been 
given and the examining doctor’s conclusions nevertheless ad- 
mitted at trial. Thus, it would appear that the judge, while 
discerning the right to counsel problem, approached the violation 
of the Babbidge mandate only from the standpoint of Article 31. 

43. Id. at 341. 

44. Including matters in rebuttal. 
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On their face, these words do not appear neces- 
sarily inconsistent with the rationale of Bab- 
bidge, since therein only the examining doctor’s 
conclusions are admissible. But these words 
clearly say that in order for an accused’s utter- 
ances at an examination to be admissible against 
him, even for impeachment purposes, he is en- 
titled to the protections of Article 31 and, hence, 
its warnings. If the warnings are owed, then 
they must be given at the outset of the hearing in 
all cases because, like the right to presence of 
counsel situation, the protections and attendant 
warnings must not depend on what the prosecu- 
tion introduces at trial. They either exist for 
all purposes when the accused enters the exami- 
nation room or they should not exist at all. 

And if Article 31 protections are deemed to 
apply and the need to warn imposed, then on 
their facts the Schell and Ross cases are subject 
to question since in each the accused did not re- 
ceive them. 

Beyond this, there is need to change the rule 
which has evolved from Babbidge so that pre- 
trial and prosecuting authorities can perform 
their functions with less uncertainty. To say 
that the right to presence of counsel (and its 
attendant warnings) does not exist when it 
comes to introducing the conclusions of examin- 
ing doctors but does exist when it comes to in- 
troducing specifics uttered by an accused, 
renders impossible predetermining those cir- 
cumstances when warnings and counsel must be 
provided to an accused. Based on White, prose- 
cuting authorities may advise the examining 
medical authorities to fully advise the patient- 
accused in accordance with Article 31 and Tem- 
pia in order to ensure their ability to introduce 
specifics uttered by an accused. Those authori- 
ties who do not see the problem in White or do 
not anticipate the need for rebuttal evidence at 
trial, will lose the option of introducing those 
utterances. Arguably, this is a problem for pros- 
ecuting authorities; but when implementation 
of a rule of law hinders those authorities from 
knowing in advance the proper course of action 
and precludes them from bringing out “all the 
truth” at trial ** because proper warnings were 
not rendered at an examination, the rule of law 
should be changed. 








45. The third foundation of the Babbidge rationale is the mandate 
in MCM, 1969 (Rev.), par. 121, as interpreted in that decision. 
Specifically, the court said: “Under paragraph 121 of the Manual 
for Courts-Martial, supra, an accused must be referred to a 
board of medical officers that includes at least one psychiatrist 
when there is a (reasonable) basis for the belief the accused 
is insane or was insane at the time of the alleged offense.” 
Babbidge, supra at page 331. 
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Furthermore, once the warnings are tendered 
there is, logically at least, an acknowledgement 
of the rights to silence and presence of counsel. 
Given this acknowledgement, it would be incon- 
sistent to alter the procedure in a later case, 
depending on anticipated needs for rebuttal 
evidence. Moreover, one questions the constitu- 
tionality of a law which permits prosecuting 
authorities to extend the right to presence of 
counsel in some cases but not others, subject to 
such an anticipation. 

From the standpoint of the defense there are 
several reasons which argue for the presence of 
counsel at a pretrial psychiatric examination, 
whether based on a “critical stage” or effective 
assistance of counsel theory. The train of 
thought underlying the Babbidge rationale is 
twofold : fundamental fairness while seeking the 
truth at trial, subject to constitutional limita- 
tions which depend on the purpose of the exami- 
nation allowing the admission of only the 
doctor’s conclusions.*® The term “fundamental 
fairness” is founded on the principle that to 
require the prosecution to prove the sanity of the 
accused and at the same time to deprive it of the 
means with which to meet that burden, would be 
a “travesty of justice.” +7 This same concept, 
however, requires the presence of counsel at the 
examination, the language and cases cited in 
Hayes to the contrary notwithstanding.*® 

Counsel’s presence is required to ensure that 
the accused, who is usually unfamiliar with 
the examining physicians, has some sense of 
security and trust. It is not customary for peo- 
ple, particularly mentally disturbed people, 
to openly discuss their inner feelings—their 
“intimate reflections and thoughts’—with 
strangers, particularly at a first meeting.*® Coun- 
sel’s presence is a bridge between the accused 





46. United States v. White, 19 USCMA at 331. 

47. In Hayes appellate counsel asserted that the lack of notice 
of the pending examination and the failure to provide trial 
defense counsel with a transcript of the proceedings deprived 
the accused of effective assistance of counsel. Counsel reasoned 
that, without the notice, the accused’s mind could not be focused 
on the time of the offense, the accused could not be instructed to 
answer questions only within the scope of the board proceeding, 
and that without the tape recording or transcript of the hear- 
ing, effective cross-examination as to the conditions prevailing 
during it and the examining doctor’s conclusions was precluded. 
19 USCMA at 63. 

48. Noyes and Kolb, Modern Clinical Psychiatry 112 (4th ed. 1953). 
It has also been said that one should consider as “abnormal too 
open and precise details of usually suppressed and repressed 
information during an initial interview.” Jd. 

49. In his classic work on trial techniq Goldstein states that 
“(a) lack of preparation will result in an ineffective cross- 
examination. One of the basic requirements for proper cross- 
examination is a complete knowledge of the facts which a 
lawyer is seeking to prove. Unless the lawyer knows of the facts 
involved, both favorable and unfavorable, then he will not be in 
a position to cross-examine a witness effectively.” Goldstein, 
Trial Technique 495 (1935). 





and those who seek to determine his mental con- 
dition. Hopefully, counsel’s presence will pro- 
vide a familiar and reassuring personality 
which will prompt the patient to discontinue 
hiding his true thoughts or mental state behind 
a facade of normalcy. 

Counsel should be present to discern for him- 
self exactly what transpired during the exami- 
nation so that he can effectively represent the 
accused at trial. Undeniably, and as pointed out 
in Hayes, defense counsel will conduct his own 
pretrial psychiatric examination and present 
his own experts at trial. Indeed, the defense 
counsel may go to lengths greatly in excess of 
that undertaken by the trial counsel with respect 
to the number of examining physicians, studying 
family history, and organizing the material for 
presentation at trial. However, these endeavors 
would be part of the defense case and are there- 
fore certainly expected of counsel in going 
forward with his burden of showing some 
reasonable evidence of insanity. Presenting such 
evidence is owed to the accused as a matter of 
right. Also owed to the accused is the right of 
cross-examination. 

Cross-examination cannot be effectively ex- 
ecuted without counsel seeing for himself what 
transpired and, thereby, knowing in advance of 
trial the answers to questions °° needed to cross- 
examine an adverse medical expert witness. An- 
swers to questions such as the minimum dura- 
tion of a psychiatric examination required for 
an accurate diagnosis, the number of interviews 
which were in fact conducted by the examining 
doctors, the length of time each question was 
pondered by the patient before tendering an 
answer, the length of time the doctors consid- 
ered answers tendered by the patient before ask- 
ing the next question, the order of asking ques- 
tions, what each doctor asked and whether or 
not notes were taken or a verbatim transcript 
made to permit the examining doctors time to 
study the patient’s responses before reaching a 
diagnosis are only the beginning. Beyond this, 
counsel might want to know the environment in 
which the examination was conducted, the physi- 
cal distance between the doctors and the patient, 
the physical layout of the premises, the number 
of persons present during the examinations, and 
various other details too numerous to enumerate. 

It can be argued that the Court of Military 
Appeals considered these aspects when deciding 
Hayes. The Court’s probable answer to the posi- 
tion here presented would be that knowing the 





50. Coleman v. Alabama, 399 U.S. 1 (1970). 


answers to questions in advance is a technique 
of cross-examination, not a right owed to an ac- 
cused. But in Hayes the accused’s counsel was 
deemed to have conducted extensive and effec- 
tive cross-examination in retrospect. Absent is 
any consideration of those factors mentioned 
above. Also absent is a weighing of appointed 
military counsel who is often young, probably 
with less trial experience and with little, if any, 
experience in preparing and presenting a psy- 
chiatric defense. Given these facts and a record 
of trial demonstrating counsel’s inability to ex- 
tract information fully answering questions like 
those listed above, the court would be hard 
pressed to say cross-examination of Government 
experts was effective. 

Hayes also connotes an attitude on the part of 
the Court to determine the existence of preju- 
dice at a pretrial psychiatric examination on an 
ad hoc, retrospective basis—within the Bab- 
bidge rationale—and this may no longer be con- 
stitutionally permissible. In Coleman v. Ala- 
bama* the accused attended, without counsel, 
a preliminary hearing the function of which was 
to determine whether the evidence against him 
was sufficient to warrant turning the case over 
to the grand jury and to fix bail. This prelimi- 
nary hearing was not a required step in the state 
criminal prosecution and the accused was not re- 
quired to proffer any defénses. Additionally, 
the accused’s testimony at this proceeding could 
not be introduced at trial in the absence of coun- 
sel. In rejecting the argument that nothing oc- 
curring at the hearing in counsel’s absence could 
“substantially prejudice the rights of the ac- 
cused at trial,” °? the Supreme Court said: 


The determination whether the hearing is a “critical 
stage” requiring the provision of counsel depends, as 
noted, upon an analysis “whether potential substantial 
prejudice to defendant’s rights inhere in the con- 
frontation and the ability of counsel to help avoid that 
prejudice.” United States v. Wade, 388 U.S. at 227, 
87 S.Ct. at 1932." 


The Court then concluded that since advantages 
such as exposing fatal weaknesses of adverse 
witnesses and obtaining impeaching material 
through cross-examination, preserving testi- 
mony, discovering the State’s case, and making 
argument for early psychiatric examination or 
bail could be realized by counsel, the hearing 
was a “critical stage.” In setting out these cri- 
teria the Court announced an attitude of pre- 
determining those pretrial procedures requiring 





51. Id. at 5. 
52. Id. 
53. Id. 
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presence of counsel, a policy seemingly opposite 
to that evinced in Hayes. 

Indeed, Coleman v. Alabama draws into 
question the propriety of the Babbidge rationale 
since despite the state court’s conclusion that 
the accused was not substantially prejudiced at 
the hearing in the absence of counsel, the Su- 
preme Court said: 


. . . the fact that in cases where the accused has no 
lawyer at the hearing the Alabama courts prohibit the 
State’s use at trial of anything that occurred at the 
hearing, it does not follow that the . . . preliminary 


hearing is not a “critical stage” of the State criminal 
process.™ 


It follows that the right to presence of counsel 
at a pretrial psychiatric examination cannot be 
controlled by the limitations placed upon the 
examining doctor’s testimony at trial. Rather, 
the controlling factors are the particular pro- 
cedure undertaken and counsel’s ability to avoid 
prejudices inherent therein. 

In this respect, limiting an examining doc- 
tor’s testimony at trial begs a question which 
departs from the “effective assistance of coun- 
sel” as guaranteed by the Sixth Amendment. 
That question is whether the prosecution was 
able to gather information from the examina- 
tion to employ against an accused on the merits 
of the case. In connection with this question one 
could ask whether counsel’s presence could fore- 
close that possibility.°° The hint or subtlety 
uttered by an accused which leads investigators 
to information that corroborates an otherwise 
uncorroborated pretrial statement, completes 
an otherwise incomplete corpus delecti, or fore- 
closes any question of the accused being the 
culprit-in-question can be avoided by permitting 
counsel to be present at the examination. This 
is owed to an accused because Babbidge quali- 
fied the right against self-incrimination only to 
the extent of permitting the conclusions of 
examining doctors to be heard at trial. 

Based on the foregoing, a need to change the 
military rule governing the presence of counsel 
at a pretrial psychiatric examination is, in the 
author’s opinion, apparent. This change need 
only be extended to permit counsel’s presence 
at these examinations.®* Military justice proce- 
dures have continually demonstrated an atti- 
tude of concern over protecting the rights of an 


54. Id. 

55. See Judge Fuld’s opinion in People v. Al-Kanani, 26 N.Y.2d 473, 
311 N.Y.S.2d 846 (Ct. App. 1970). 

Matter of Lee v. County Court of County of Erie, No. 342 (Ct. 
App. N.Y. Jan, 26, 1971). Case holds right to counsel at pretrial 
psychiatric examination conducted after Jan. 14, 1971, in New 
York State when requested by the prosecuting authorities. 
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accused. Extending the right to presence of 
counsel at a pretrial psychiatric examination 
would be both a logical and needed added dem- 
onstration of that attitude. Such a change 
would also lessen seeming contradictions in re- 
cent decisions and promote predictability in 
trial preparation. 





CON. OBJECTORS 
(Continued from page 116) 


there may be some question of the mental stabil- 
ity of an applicant. Review by a psychiatrist 
may lead to a determination that the man is 
more properly a candidate for separation by 
reason of unsuitability because of mental or 
emotional problems. 

2. The hearing requirement should be changed 
from optional to mandatory. 

3. The hearing officer should be required to 
be an officer in the Judge Advocate General’s 
Corps. A lawyer who has access to the current 
Selective Service regulations and the Federal 
court decisions interpreting those regulations 
can make an intelligent examination of the 
applicant’s views. Legal training and experience 
in the skills of proper examination will make 
for a better test of a man’s sincerity during 
the hearing. 

A lawyer will more often be able to avoid 
the built-in biases that face the regular line 
officer who draws duty as a hearing officer under 
the present system. A lawyer by profession is 
better equipped for the task and is more likely 
to have the attitude, time, and training which 
is necessary in the conduct of a fair, thorough 
and impartial hearing. 

4. Testimony should be taken under oath. This 
will at very least impress upon all concerned 
the seriousness of the hearing. 

5. The testimony at the hearing should be 
taken verbatim, authenticated by the hearing 
officer, and made a permanent part of the 
applicant’s file. 

6. A statement should be included in the Di- 
rective which requires that any reasonably avail- 
able witnesses who are relevant be called for 
examination. 

7. The hearing officer’s recommendation 
should be required to be made solely on the infor- 
mation in the file of the applicant and the evi- 
dence and testimony presented at the hearing. 
The file should at all times be open to the appli- 
cant for inspection. 
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Many of the above changes can be accom- 
plished even without their formal inclusion in 
a redrafted DOD Directive. For example, the 
crucial aspects of having a JAG officer as hear- 
ing officer and a required verbatim record can 
be implemented presently at the local level. Some 
Navy commands have in fact already done so. 


CONCLUSION 


The military needs a system of processing 
which centers around a fair hearing conducted 
by an expert hearing officer. The above sugges- 
tions are intended to accomplish this. The 
expected result of such reforms is the more 
efficient implementation of the Department of 
Defense policy to recognize sincere and qual- 
ified conscientious objectors while at the same 
time preventing that system’s abuse by the 
unqualified and insincere objector. 





PRETRIAL AGTS. 


(Continued from page 182) 


a maximum sentence. It affords the CA full pro- 
tection against a change of plea during the pre- 
sentencing proceedings so long as the agreement 
clearly specifies the cessation of any obligation 
upon such a contingency.**? This arrangement 





123. See United States v. Kirby, 38 CMR 599 (ABR 1967), where the 
dismissal of charges after trial was held to comply with a 
reduced charge agreement. See also United States v. Hayhurst, 
39 CMR 882 (CGBR 1968), where pursuant to a pretrial agree- 
ment the trial counsel agreed to an instruction that certain 
offenses were multiplicious, even though they were not. The 
board held this type of agreement to be proper. 


may be used only in limited circumstances, how- 
ever, since reduced charge agreements are most 
often appropriate where the accused is willing 
to admit guilt only to lesser charges.?** 

Apart from problems caused by changes in 
plea, reduced charge agreements may be ambig- 
uous in another respect. Assume a charge is 
reduced to a lesser included offense or one of 
two related charges is dropped. Upon pre-sen- 
tencing, the trial counsel attempts to show the 
circumstances surrounding the commission of 
the offense. Unless the agreement is clear, the 
defense may object that the introduction of evi- 
dence relating to the withdrawn elements or 
offenses violates the agreement or is misconduct 
not charged.’**> Several measures may be taken 
to avoid this problem. First, a stipulation as to 
facts surrounding the offense may include fac- 
tors in aggravation and avoid objection at trial. 
Another method of avoiding the problem is to 
choose the lesser charges carefully. If this is 
done, the Government can introduce meaningful 
evidence in aggravation without suggesting 
offenses outside the agreement. For example, 
assume the accused is charged with assault upon 
a commissioned officer. If the charge is reduced 
to simple assault, trial counsel would be hard 
put to show the circumstances without identi- 
fying the victim as a commissioned officer. The 
ideal way of avoiding the problem here is with 
a stipulation not referring to the status of the 
victim. 





124. The defense counsel might rationalize guilty pleas to the greater 
charges notwithstanding the accused’s reservations on the 
grounds that the “improvident” parts of the plea would in- 
evitably result in no detriment to the accused. On the other 
hand, an appropriate Care inquiry would certainly uncover 
the problem, and a strict reading of paragraph 71, MCM, would 
require the judge to refuse a plea tendered under these circum- 
stances. Under the standards of professional conduct, defense 
counsel would be bound to disclose such reservations on the 
part of the accused to the judge in any event. Defense Function 
$5.3 at 241-43. 

125. MCM, 1969 (Rev.), par. 1389. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 
Digested by the Finance Branch, Office of the Judge Advocate General 


HOSTILE FIRE PAY—Payable when hospitalized as a result of an 
injury inflicted by a friendly force in a hostile fire area. 


@ The Comptroller General has ruled on the propriety 
of paying hostile fire pay for periods of hospitalization 
when an injury is incurred in the line of duty as a 
result of an action by a friendly force. The particular 


circumstances involved a member serving in Vietnam 
who, upon his return to his squad’s location after par- 
ticipating in the preparation of a night ambush posi- 
tion, was fired upon without being challenged and 
seriously wounded by a member of his own squad. The 
Comptroller General noted that the legislative history 
of the statute providing for hostile fire pay, 37 U.S.C. 
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310, shows the intention to provide, on a permanent 
basis, recognition of the dangerous tasks of certain 
members of the Armed Forces, who, other than in time 
of war declared by Congress, are assigned duties in 
various parts of the world where they are exposed to 
hazards of injury and death from hostile fire. On the 
basis of such terminology, the Comptroller General 
noted that the statute is to be viewed as basically having 
reference to “battle casualties,” and, accordingly, held 
that when members have been classified as “casualties” 
under the implementing regulations as the result of 
hostile action, they may be paid hostile fire pay for an 
“additional” maximum three-month period while being 
hospitalized, even where injuries were inflicted by a 
“friendly” force. (Comp. Gen. Decision B-—168403 of 
February 19, 1970.) 


PAY AND ALLOWANCES—tTransportation allowance authorized 
by Public Law 91—210 approved 13 March 1970, which is payable 
for travel from the place the ship is undergoing overhaul to the 
home port in connection with leave or liberty, does not terminate 
entitlement to the Family Separation Allowance. 


@ Public Law 91-210, approved 13 March 1970, provides 
under certain conditions new transportation allowances 
at Government expense for shipboard members from the 
place a ship is undergoing overhaul to the home port of 
the ship and return, provided the member’s dependents 
are residing at the home port of the ship. Implementing 
instructions provide that the transportation entitlements 
will be utilized in conjunction with normal leave and 
liberty. 

In 87 U.S.C. 427(b), it is provided that a Family 
Separation Allowance of $30 per month will be paid 
for periods when there is an enforced separation of the 
member and his dependents, including when the member 
is on duty on board ship away from the home port of the 
ship for a continuous period of more than 30 days. 

The question was presented whether or not the mem- 
ber’s entitlement to a Family Separation Allowance is 
terminated by a visit with dependents while on the usual 
type of Navy liberty for which transportation expenses 
are paid under the provisions of Public Law 91-210. 

In his response, the Comptroller General stated that 
Public Law 91-210 was enacted as beneficial legislation 
to permit members to travel at Government expense from 
the place of overhaul of the vessel to the home port to 
visit their dependents, and that there is nothing in the 
legislative history of the law to indicate any intention 
to deprive the member of other benefits by reason of such 
a short visit with his dependents on the usual type of 
Navy liberty. 





The Comptroller General held that no objection would 
be interposed to the continuance of a Family Separation 
Allowance when a member is granted a transportation 
allowance for liberty not to exceed 48 hours (72 hours 
if a holiday is included) for the purpose of visiting his 
dependents (Comp. Gen. Decision B-131836 of Novem- 
ber 5, 1970). 

Further, in the above regard, it was held in Comp. 
Gen. B—163798 of October 26, 1970, that the new trans- 
portation allowance authorized by Public Law 91-210 is 
payable only when the ship is undergoing overhaul and 
not when the ship is being inactivated. It was also previ- 
ously held in 43 Comp. Gen. 332 (1963) that authorized 


leave does not terminate entitlement to a Family Sepa- 
ration Allowance. 





RETIRED PAY—Alien enlisted member who resides in his home 
country following retirement may receive retired pay notwithstand- 
ing alien status and foreign residence. 


@ An enlisted member, a citizen of Canada, entered the 
United States on 31 January 1949 as an alien and was 
retired from the U.S. Air Force as an enlisted member 
on 1 June 1970 after completing more than 20 years of 
active service. He presently resides in Canada as a 
Canadian citizen. He did not acquire U.S. citizenship 
during his military career. Because of his alien status, 
his right to receive retired pay was questioned. 

It was held in 44 Comp. Gen. 51 (1964) that when 
an enlisted member is a U.S. citizen, loss of his United 
States citizenship by acquiring citizenship in a foreign 
country would appear to constitute an act inconsistent 
with his oath of enlistment to bear true faith and 
allegiance to the United States, and would, therefore, 
be so repugnant to his status as a member of the U.S. 
Armed Forces as to warrant the termination of his 
retired pay. It was further stated in this decision, how- 
ever, that no basis is known for questioning the right to 
retired pay of a retired alien enlisted member of a Reg- 
ular component of the Armed Forces because of residence 
in a foreign country. 

In the instant case, the Comptroller General stated 
that in the absence of a provision of law barring the 
payment of retired pay to an alien, it would appear that 
so long as an enlisted member’s allegiance status remains 
unchanged following retirement, the fact that he chooses 
to reside outside the United States following his retire- 
ment would not in itself constitute a bar to the receipt 
of retired pay (Comp. Gen. Decision B-—154218 of Oc- 
tober 13, 1970). 
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